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SUBVERSIVE INTERVENTION 
By Quincy WRIGHT 


Of the Board of Editors 


A Joint Resolution! was unanimously approved by the Senate and the 
House of Representatives of the United States on July 6 and 8, 1959, 
respectively. It was proclaimed by the President on July 17 and he 
designated the week beginning July 19, 1959, as ‘‘Captive Nations Week’ 
to be observed ‘‘with appropriate ceremonies and activities.’’ The resolu- 
tion cited, among other things that ‘‘the enslavement of a substantial part 
of the world’s population by Communist imperialism makes a mockery of 
the idea of peaceful coexistence between nations’’; that ‘‘since 1918 the 
imperialistic and aggressive policies of Russian Communism have resulted 
in the creation of a vast empire which poses a dire threat to the security 
of the United States and of all the free peoples of the world’’; that ‘‘the 
imperialistic policies of Communist Russia have led, through direct and 
indirect aggression, to the subjugation of the national independence’’ of 
twenty-two states;* that ‘‘these submerged nations look to the United 
States, as the citadel of human freedom, for leadership in bringing about 
their liberation and independence’’ and the enjoyment of ‘‘religious 
freedom’’ and ‘‘individual liberties’’; that ‘‘it is vital to the national 


security of the United States that the desire for liberty and independence 
on the part of the peoples of these conquered nations should be stead- 
fastly kept alive’’; that ‘‘the desire for liberty and independence by the 


‘Senate Joint Resolution III, introduced by Senator Paul Douglas associated with 
1S others, and in the House by Congressman John W. McCormack. Governors of 15 
States and mayors of 20 cities issued supporting proclamations, services were held in 
many churches, and there was considerable news coverage both in the United States 
aud abroad. A number of speeches were made in Congress, Acting Secretary of State 
Dillon received delegates from the ‘‘ Assembly of Captive European Nations’’ on July 
1, and, in a press conference on July 22, President Eisenhower denied that the 
proclamation had any relation to the American visit of Deputy Vice Premier Kozlov 
of the Soviet Union shortly before, or the Russian visit of Vice President Nixon at the 
same time. He added, ‘‘The United States would never accept the idea that a true 
peace had been established in the world until every single nation had the right to 
express its own views about its own destiny, and ... would always use whatever 
peaceful methods were available to it to bring about this opportunity.’’ See ACEN 


News, Nos. 52-54, July-December, 1959, pp. 4, 5, 15. 

*They ineluded 7 Eastern European states (Poland, Hungary, Czechoslovakia, 
Rumania, Bulgaria, Albania and East Germany), 4 Asian states (mainland China, 
North Korea, North Vietnam, and Tibet), and 11 members of the Soviet Union 
(Ukraine, White Ruthenia (Byelo-Russia), Lithuania, Latvia, Estonia, Armenia, 
Azerbaijan, Georgia, Cossackia (Kazakhistan), Turkistan (Turkmenistan), Idel-Ural 
(Uzbekistan)). For some reason the Tadjikestan, Kirghiz, and Moldavian member 
republies were omitted, as was Outer Mongolia, which the Soviet Union recognizes as 
an independent state. 
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overwhelming majority of the people of these submerged nations constitutes 
a powerful deterrent to war and one of the best hopes of a just and lasting 
peace’’; and that ‘‘it is fitting that we clearly manifest to such peoples 
through an appropriate and official means the historie fact that the people 
of the United States share with them their aspirations for the recovery 
of their freedom and independence.’’ 

After this long preamble the resolution ‘‘authorized and requested’’ the 
President to issue a proclamation designating the third week of July, 
1959, as ‘‘Captive Nations Week,’’ and ‘‘to issue a similar proclamation 
each year until such time as freedom and independence shall have been 
achieved for all captive nations of the world.’’ 

On July 23 Prime Minister Khrushchev charged in Moscow that this 
Proclamation and celebration were a ‘‘direct interference in the Soviet 
Union’s internal affairs’’ and ‘‘the most unceremonious treatment of 
sovereign and independent countries which are members of the United 
Nations just as the United States.’’ The holding of this week, he said 
‘fat a time when some prospect of international friendship and _ better 
relations between the USSR and the USA are in evidence, indicates, above 
all, that it is not reason but the fear of the growing forces of the new 
world that guides some quarters.’ Similar opinions were expressed by 
the governments and press of the ‘‘Captive Nations,’’ some of which made 
formal protests.® 

This writer does not propose to comment on the historical accuracy of 
the recitals; the scientific probability of their predictions; or the political 
expediency of the resolution from the points of view of liberating the 
captive nations, promoting international peace and security, realizing the 
Charter principles concerning human rights and the self-determination of 
peoples; but only on the compatibility of the proclamation with the obli- 
gations of the United States under international law. 

The resolution faces the jurist with a dilemma between the legal obliga- 
tion of states, affirmed in the United Nations Charter, to respect one an- 
other’s territorial integrity and political independence,‘ and the political 
obligations of Members of the United Nations to seek realization of the 
principles of respect for human rights and the self-determination of 
peoples.® 

While it has been said that the latter principles constitute legal rights, 
and while there have been efforts to give them that status through gaining 

8’ The press and radio in Albania, Bulgaria, Hungary, Rumania and China charac- 
terized the proclamation as ‘‘shameful,’’ ‘‘ provocative,’’ ‘‘slanderous,’’ ‘‘ violative of 
the independence of nations,’’ ‘‘interference in internal affairs,’’ ‘fopenly in oppo- 
sition to the principles of the United Nations,’’ and ‘‘in utter disregard for the estab- 
lished standards of behavior and practices in international life.’’ The Polish radio 
called it ‘‘an unfortunate move by the United States politicians who support the Cold 
War’’ which does not ‘‘serve the cause of peace and friendship among nations.’’ 
Rumania officially protested to the United States on July 24, demanding a cessation 
of this celebration on the ground that ‘‘it is directed against Rumania and the other 
socialist countries and that it violates the United Nations Charter.’’ ACEN News, 
July-September, 1959, pp. 8, 23-26. ¢Art. 1, par. 1; Art. 2, pars. 1, 4, 7. 


5 Art. 1, pars. 2, 3; Arts. 55, 56, 72. 
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general ratification of Covenants of Human Rights, which include the 
‘‘ri¢ght of self-determination,’’ no such covenants have as yet been con- 
eluded, and the United States has asserted that it believes further study 
of the actual practice of states and further education on the values of 
these principles is necessary before concluding such covenants. Although 
the ‘‘pledge’’ to respect these principles has been given legal force by 
courts in a few cases, it seems to be the prevailing view in both the 
United Nations and the United States that these principles assert political 
rather than legal obligations. Members, it is said, are urged by the 
Charter to take measures to realize them by each acting within its own 
jurisdiction or by accepting precise obligations in treaties.’ While United 
Nations organs may make recommendations urging such action, neither the 
United Nations nor states may ‘‘intervene’’ unless a state has accepted 
such precise obligations.* 

It has, on the other hand, been generally recognized, and affirmed by 
the United Nations, that governments are under an obligation not to en- 
gage in propaganda, official utterances or legislative action with the intent 
or likelihood of inciting sedition or revolt against the governments of other 
states." On November 3, 1947, the General Assembly of the United 
Nations passed a resolution ‘‘condemning all forms of propaganda, in 
whatsoever country conducted, which is either designed or likely to provoke 
or encourage any threat to the peace, breach of the peace, or act of ag- 


6 Except perhaps in trusteeship and non-seif-governing territories. Charter, Arts. 
72, 76. 

7Q. Wright, ‘‘ National Courts and Human Rights—the Fujii Case,’’ 45 A.J.I.L. 
62 ff. (1951); ‘‘Reeognition and Self-determination,’’ 1954 Proceedings, American 
Society of International Law 23 ff.; ‘‘ Freedom and Human Rights under International 
Law,’’ in Aspects of Liberty 181 ff., 203, 207 (Clinton Rossiter and Milton R. Kon- 
vitz, eds., Ithaca, Cornell University Press, 1958); ‘‘The United States and Human 
Rights,’’ 26 University of Detroit Law Journal 277 ff. (1959); 28 U. S. Dept. of State 
Bulletin 579 ff. (1953). 

8 Thus excluding the matter from its ‘‘domestie jurisdiction. ’ 


Charter, Art. 2, par. 7. 

®**The severity of condemnation which naturally attaches to’’ .. . ‘‘revolutionary acts 
and propaganda originating directly from a government and aimed at a foreign state’’ 
ought not to be confused with the state’s responsibility for ‘‘ revolutionary activities 
by private persons. H. Lauterpacht, ‘‘ Revolutionary Activities by Private Persons 
Against Foreign States,’’ 22 A.J.I.L. 105 (1928). After the United States recognized 
the Soviet Union in 1933, it protested against propaganda by the Communist Inter- 
national which it said was contrary to international law and to the Litvinoff Agree- 
ment. The Soviet Union tried to defend itself by distinguishing the Communist Inter- 


national, which it deseribed as a private agency, from the Soviet Government itself, 
admitting that propaganda by the latter was forbidden. See Lawrence Preuss, ‘‘ Inter- 
national Responsibility for Hostile Propaganda against Foreign States,’’ 28 A.J.I.L. 
649 ff. (1934); Vernon Van Dyke, ‘‘The Responsibility of States for International 
Propaganda,’’ 34 ibid. 58 (1940). Not only ‘‘undertaking or encouragement by the 
authorities of a state’’ but also their ‘‘toleration of organized activities caleulated to 
foment civil strife in another state’’ is condemned in the International Law Commis- 
sion’s draft Code of Offenses against the Peace and Security of Mankind, 1951, Article 
2 (5). U.N. General Assembly, 6th Sess., Official Records, Supp. No. 9 (Doe. A/1858), 
pP. 10; printed in 45 A.J.I.L. Supp. 126 (1951), and in Sohn, Cases on United Nations 
Law 986 (Brooklyn, 1956) 
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gression.’’?° On December 1, 1949, it called upon every nation ‘‘to 
refrain from threatening or using force contrary to the Charter’’ and 
also ‘‘to refrain from any threats or acts, direct or indirect, aimed at im- 
pairing the freedom, independence or integrity of any state, or at 
fomenting civil strife and subverting the will of the people in any state.” 
On November 17, 1950, it ‘‘solemnly reaffirmed’’ that 


whatever the weapons used, any aggression whether committed openly 
or by fomenting civil strife in the interest of a foreign power, or 
otherwise, is the gravest of all crimes against peace and security 
throughout the world." 


The United States has been foremost in criticizing actions of this char- 
acter by the Soviet Union and other Communist countries; has branded 
such action as ‘‘indirect aggression’’; and in the summer of 1958 inter- 
vened with armed force in Lebanon, on request of the government of 
that state, which asserted that it was the victim of ‘‘indirect aggression” 
from the United Arab Republic.’ The President and other high United 
States officials have characterized subversive intervention by certain states 
as the greatest menace to international peace and security in the world 
today.** 

Has the United States, by proclaiming and celebrating ‘*‘ Captive Nations 
Week,’’ engaged in subversive intervention or indirect aggression which 
it has so vigorously condemned when engaged in by others? Let us set 
the issue in the basic framework of international law and the present 
discussion of peaceful co-existence among nations. 


Human groups of considerable size, mutual vulnerability to attack, and 
different ideologies and cultures have sometimes been able to live in peace 
with one another over considerable periods of time because a super-organi- 


10 This resolution arose from Soviet representative Vishinsky’s demand for the out 
lawing of ‘‘war-mongering.’’ See Q. Wright ‘‘The Crime of ‘War-Mongering,’’’ 4° 
A.J.I.L. 128 (1948); U.N. Weekly Bulletin, Nov. 11, 1947, p. 618. 

11 These resolutions, passed in connection with the Korean situation, were referred 
to by the United States Ambassador to the United Nations, Henry Cabot Lodge, in the 
General Assembly on July 18, 1958, in connection with the situation in the Lebanon. 
See Q. Wright, ‘‘ United States Intervention in the Lebanon,’’ 53 A.J.I.L. 123 (1959). 

12 Ibid. 113, 124. 

is *, . . it is by no means certain that of all revolutionary acts coming from abroad 
hostile expeditions constitute the greatest danger. At least, they present an opel 
menace which, given the means, can be repelled by force. But the menaced state is to 
a considerable degree powerless against revolutionary propaganda generated abroad, 
possibly spread from the air by means of publications or broadcast by wireless, in- 
citing its population to armed revolt and its troops to rebellion; against revolutionary 
organizations formed abroad with the view to assisting an actual or impending 
revolt in their mother country; against moneys being subscribed or lent, or other 
assistance given, for such purposes. What protection, if any, from such acts falling 
short of hostile expeditions does international law afford, and what duties, if any, 
does it impose upon the state from whose territory such acts originate?’’ Lauterpacht, 
loc. cit. 107. President Eisenhower has declared that such subversive intervention 
constitutes the greatest danger in the world today, and Ambassador Lodge said: ‘<Tf 
the United Nations cannot deal with indirect aggression, the United Nations will 
break up.’’ 39 Dept. of State Bulletin 195 (1958). 
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zation was able to control the people of all of them, while it promoted a 
process of cultural and legal assimilation. Religious super-organizations 
relying on superhuman sanctions have sometimes been able to synthesize 
or subordinate the ideological differences among peoples by establishing 
a common ideology or religion. This happened in medieval Eurdpe under 
the Papacy, in medieval Islam under the Caliphs and, to some extent, in 
medieval India under the Brahmins. Sometimes a secular super-organiza- 
tion has been able to maintain a general law, tolerating cultural and 
ideological differences, as in the Achaemenid Empire of Persia, the 
Augustinian Empire of Rome, the Mongol and Manchu Empires in China, 
the Empires of Asoka and Akbar in India and the modern overseas Empires 
of Great Britain, The Netherlands, France and Portugal. Frequently, such 
a super-organization has tried to support its authority by both ideological 
and legal sanctions, as did the rulers of Islam and Christendom in the 
Middle Ages and of Communism in recent times. 

More often, however, under such conditions, insofar as peace has been 
maintained, it has been by the geographical separation of the various 
ideologies, religions and nationalities under a system of diplomacy guided 
by balance-of-power policies and principles of international law which 
recognize the right of each state to develop its own culture within its 
territory. Such a system existed in the Confucian period of Chinese 
history, the late Mauryan period of Indian history, the Hellenistic period 
in the Mediterranean, and the modern period of European history since 
the Peace of Westphalia. At first confined to Europe, this system was 
gradually extended to the entire world after the American Revolution, 
but the peace it sought was far from perfect. 

These two systems for maintaining peace among divergent nationalities, 
through central control by a super-organization or through territorial 
segregation under international law, have never been wholly distinct. 
Segregated peoples, because of conquest, federation, abundant communica- 
tion, or international organization, may in time become to some extent 
assimilated and centrally controlled, and partially assimilated peoples may, 
because of revolt, insurrection, grants of autonomy, obstructions to com- 
munication, and cultural divergence, become territorially segregated, 
giving birth to many independent states related only by diplomacy, inter- 
national law, and international organization." 

The greater the difference in the ideology and culture of peoples, the 
greater the barriers of distance and language to continuous communication 
and contact, the greater the enmities stemming from historical conflict and 
feud, the more unlikely are assimilation and central control. In the pres- 
ent world all nations are vulnerable to attack from the most distant parts of 
the world; there are great differences in ideology and culture; there are 
important linguistic and legal barriers to communication; and there are 
also recent recollections maintaining suspicion and hostility. Nevertheless 
the presently opposing ideologies will doubtless approach each other as 
of War 968 ft. 1033 ff. (Chieago) ; ‘‘Reeognition and Self- 

i ) 954 Proceedings, American Society of International Law 23 ff. 
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communication increases through mass media, trade, literacy, cultural 
exchanges and travel, and as tensions decrease through diplomacy, high- 
level meetings, common recognition of the suicidal character of nuclear 
war, and the activities of international organizations, provided that general 
war is avoided while this process goes on. There is, however, little prospect 
that any process, either peaceful or warlike, will effect sufficient assimila- 
tion to permit central control of the world by any universal church, 
party, empire or federation in the foreseeable future. 

The only practical way to peace, therefore, seems to be through the 
peaceful co-existence of sovereign nations, each assured the opportunity to 
develop its distinctive institutions, ideas, and way of life within a territory 
secured by international law and politics. This has been the commonly 
accepted opinion of statesmen since the Peace of Westphalia in 1648. 
President Eisenhower said on April 16, 1953: 


Any nation’s right to a form of government and an economic system 
of its own choosing is inalienable. Any nation’s attempt to dictate 
to other nations their form of government is indefensible.’® 


Prime Minister Khrushchev has made peaceful co-existence of sovereign 
nations the avowed principle of Soviet international policy, and wrote 
in October, 1959: 


Apart from the commitment to non-aggression, it [co-existence] also 
presupposes an obligation on the part of all states to desist from 
violating each other’s territorial integrity and sovereignty in any form 
and under any pretext whatsoever. The principle of peaceful ¢o- 
existence signifies a renunciation of interference in the internal affairs 
of other countries with the object of altering their system of govern- 
ment or mode of life or for any other motives. The doctrine of 
peaceful coexistence also presupposes that political and economic 
relations between countries are to be based upon complete equality 
of the parties concerned, and on mutual benefit.'® 


This is also the principle of the Panch Shila asserted by India and in- 
corporated in the Bandung Declaration of 1954, subscribed to by most 
of the independent states of Asia and Africa, including Communist China." 
This was the basis of the Peace of Westphalia, founded upon the principle 
Cuius Regio Eius Religio; of modern international law based upon the 
territorial integrity and political independence of states; and of the 


1528 Dept. of State Bulletin 599 (1953). 

16**Qn Peaceful Coexistence,’’ 38 Foreign Affairs 3 (1959). To similar effect the 
Warsaw Treaty Conference in Moscow, Feb. 3, 1960, declared that, since ‘‘war can 
no longer be a means of solving international disputes, the only feasible way is to 
build relations between States on the basis of peaceful coexistence’’; and that in- 
creasing recognition of this ‘‘provides favorable conditions for the attainment of the 
goals for which the Warsaw Treaty States have been fighting consistently all along: 
relaxation of international tensions and development of friendly cooperation among 
all countries.’? 9 East Europe Monthly Review 50, 51 (1960). 

17 A. Appadorai, The Bandung Conference (New Delhi, Indian Council on World 
Affairs, 1955); Phillips Talbot and S. L. Poplai, India and America 132 (New York, 
1958); Q. Wright, ‘‘ Asian Experience and International Law,’’ 1 International Studies 
(Quarterly Journal of the Indian School of International Studies) 85 (1959). 
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United Nations based on ‘‘the sovereign equality of all its members’’ and 
forbidding intervention in ‘‘matters which are essentially within the 
domestic jurisdiction of any state.’’ With the close contact of states in 
the shrinking world, co-existence increasingly requires precise rules to 
keep it peaceful. Absolute territorial isolation is impossible, co-operation 
across national boundaries is often necessary, and territorial changes 
sometimes become expedient. 

International law defines peaceful co-existence by asserting that every 
state has complete jurisdiction to make, apply, and enforce law, except 
as limited by international law. As the Permanent Court of International 
Justice said in the Lotus case: 


International law governs relations between independent States. 
The rules of law binding upon States, therefore, emanate from their 
own free will as expressed in conventions or by usages generally ac- 
cepted as expressing principles of law and established in order to 
regulate the relations between these co-existing communities or with 
a view to the achievement of common aims. Restrictions upon the 
independence of States cannot therefore be presumed. 

Now the first and foremost restriction imposed by international law 
upon a State is that—failing the existence of a permissive rule to the 
contrary—it may not exercise its power in any form in the territory 
of another State. In this sense jurisdiction is certainly territorial; 
it cannot be exercised by a State outside its territory except by virtue 
of a permissive rule derived from international custom or from a 
convention.'® 

The fundamental rules of international law, therefore, are those which 
determine what entities are sovereign states and what are the limits of 
their territory on land, air, the sea, and the bed of the sea. What are 
the qualifications of their jurisdiction on the high seas, which have long 
been held insusceptible of acquisition by states beyond a limited distance 
from the shore??® What are the qualifications of their jurisdiction in 
outer space? *° What exercises of its jurisdiction, what immunities of 
its agencies, and what rights of its nationals does international law permit 
to a state in a foreign territory? These basic rules which define the status, 
domain, jurisdiction, agencies, and nationals of a state at a given moment, 
are supplemented by rules and procedures stating how these basic rights 
may be acquired, lost, and transferred; and how they may be protected 
from encroachment by other states. 


For maintaining peace the latter rules and procedures are most im- 


ISP.C.I.J., Series A, No. 10, p. 18; 2 World Court Reports 35. 

‘9The width of the maritime belt has tended to become greater, and the high seas 
have been assuming the character of a mare communis, regulated by international law 
in the common interest, rather than a mare liberum in which states enjoy almost un- 
limited freedom of navigation and fishery by their ships and nationals. See 1958 U.N. 
Conventions on the Law of the Sea, 52 A.J.I.L. 834, 840, 844 ff., 851 ff. (1958). 

*° Tending to be conceived as space beyond the air capable of supporting aerial 
navigation. John C. Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 Proceedings, 
American Society of International Law 85 ff., 107; Philip C. Jessup and H. J. 
Taubenfeld, Controls for Outer Space (New York, Columbia University Press, 1959). 
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portant, and particularly those designed to protect the state’s domain, 
which is its most essential right, if states are to co-exist peacefully. Do- 
main, like property in systems of national law, implies the right to use, 
enjoy and transfer without interference from others, and the obligation 
of each state to respect the domain of others. The precise definition and 
enforcement of this obligation is the major contribution which interna- 
tional law can make toward maintaining the peaceful co-existence of 
states. To this end international law defines procedures of diplomatic 
protest, international adjudication, individual and collective self-defense, 
and collective security under the United Nations. 

The obligation to respect the territory of others includes the obligations 
of abstention by the government and prevention from its territory of (1) 
aggression, (2) subversive intervention, and (3) other injurious activities. 

The last of these obligations arises from the general principle Sic uter 
tuo ut non alienum laedas (so use your Own as not to injure others). States 
must prevent the pollution or diversion of rivers in their territory unduly 
injurious to a lower riparian; they must prevent the laying of mines or 
other obstructions to navigation in coastal waters, straits, canals and 
rivers open to the innocent passage of vessels of other states; they must 
prevent industrial activities or nuclear testing which would pollute the 
atmosphere of neighboring states or the high seas; and they must prevent 
the launching of missiles or satellites which might land in foreign terri- 
tory or on the high seas, or, alternatively, assume full responsibility to re- 
pair damage to other states consequent upon such landing.*" 

Aggression means any use of, or threat to use armed force in interna- 
tional relations in violation of an international obligation. This offense is 
referred to in three articles of the United Nations Charter providing: 


All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with 
the Purposes of the United Nations. (Art. 2, par. 4.) 


The Security Council shall determine the existence of any threat to 
the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance 
with Articles 41 and 42, to maintain or restore international peace 
and security. (Art. 39.) 


Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
(Art. 51.)?? 


Case 


21 Trail Smelter, 1941, 8 U. S. Arbitration Series 36 ff.; Corfu Channel 
(Merits), [1949] I.C.J. Rep. 4, 22; Herbert W. Briggs, The Law of Nations 310 (2nd 
ed., New York: Appleton-Century-Crofts, 1952). But see Myres S. McDougal and 
Norbert A. Schlei, ‘‘The Hydrogen Bomb Test in Perspective, Lawful Measures for 
Security,’’ 64 Yale Law Journal 648, 682 ff. (1955). 

22See also B. V. A. Réling, ‘‘The Question of Defining Aggression,’’ in Symbolae 
Verzip] 314 ff. (The Hague: Nijhoff, 1958), reviewed below, p. 702. 
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These articles prohibit ‘‘the threat or use of force,’’ ‘‘aggression,’’ and 
‘‘armed attack’’ (which all seem to mean the same thing) for which a gov- 
ernment de facto or de jure is responsible because of act or negligence. 
They imply that ‘‘threat to the peace or breach of the peace’’ becomes 
‘‘ageression’’ when the responsible state has been identified. It is clear 
that they prohibit only the threat or use of armed force or an armed at- 
tack. They cannot be construed to include other hostile acts such as 
propaganda, infiltration or subversion. The latter, insofar as prohibited 
by international law, come within the category of ‘‘subversive interven- 
tion.’” The distinction is important because there has been persistent 
effort to include subversive intervention in the concept of aggression by 
calling it ‘‘indireect aggression’? and thus to justify military action by 
states or by the United Nations to stop it. It seems clear that such an 
interpretation would be contrary to the primary purposes of the United 
Nations to prevent ‘‘the scourge of war’’ and ‘‘to suppress acts of aggres- 
sion or other breaches of the peace.’’ ** 

The Charter makes it clear that any use of armed force by a state in 
international relations, which includes attacks against public ships on the 
high seas and across armistice lines, as well as across established boundaries, 
is forbidden unless necessary for defense against an ‘‘armed attack’’; 
unless authorized by the United Nations when faced by a ‘‘threat to the 
peace, breach of the peace or act of aggression’’; or unless invited by a 
state. The recognition in the Charter of the ‘‘sovereign equality’’ of 
states clearly permits a state to use armed force in the territory of another 
state on the invitation of the latter, but this permission is subject to the 
conditions that the invitation, even if based on a pre-existing treaty, is 
made freely by the government of the inviting state at the time the force 
is sent in, that the inviting government is in uneontested control of the 
state when the invitation is given, and that the forces are used only 
within the territory of the state issuing the invitation, unless that state 
is the victim of an ‘‘armed attack’’ from another state justifying ‘‘collec- 
tive self-defense.’’ International law does not permit the use of force 
in the territory of another state on invitation either of the recognized 
or the insurgent government in times of rebellion, insurrection or civil 
war. Since international law recognizes the right of revolution, it cannot 
permit other states to intervene to prevent it. The United Nations itself 
cannot intervene to stop civil strife, unless it concludes that such strife 
threatens international peace and security or violates an internationally 
recognized cease-fire line.** 

Subversive intervention has often been associated with aggression but 
it should be kept distinct, because the remedies are different. It is serious, 
beeause recent history has illustrated the capacity of governments, 


*8 Preamble, par. 1; Art. 1, par. 1; Louis Sohn ‘‘The Definition of Aggression,’’ 
45 Virginia Law Review 677 ff. (1959). 

°4Q. Wright, ‘‘The Prevention of Aggression,’’ 50 A.J.I.L. 514 ff. (1956); ‘‘In- 
tervention, 1956,’’ 51 ibid. 257 ff. (1957); ‘‘ United States Intervention in the Leba- 
non,’’ 53 ibid. 112 ff. (1959). 
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utilizing radio waves and other forms of communication, infiltrating into 
the government and political organizations, and directing minority parties 
committed to their doctrines, to influence the domestic politics of a state 
in sueh a way that a small minority can gain control of the government 
contrary to the wishes of most of the population. It is true that these 
efforts have seldom been successful without military threat from the state 
responsible for such subversive intervention. In the absenee of such 
threat it has usually been possible for states to protect themselves by the 
exercise of their domestic jurisdiction. It may, indeed, be said that if a 
state is so inefficient, corrupt or naive in its administration that outside 
influences of this kind, unsupported by military threats or invasions, can 
destroy its independence, it ought not to claim the prerogatives of a sov- 
ereign state. However, there are many inexperienced states in existence, 
and if they are to enjoy peaceful co-existence they must be protected 
by international law against subversive intervention.*® 

Subversive intervention is difficult to define because the propaganda, 
infiltration, and subversion which it utilizes seem to be protected by the 
recognized human rights of freedom of opinion and freedom of communi- 
cation across national boundaries.*® Furthermore, the right of revolution, 
recognized by international law, would be interfered with by a rule which 
forbade all outside communication, travel, trade and financial assistance 
intended to help revolutionists. Suecessful revolutions have usually de- 
pended to some extent upon such outside contacts and assistance. Finally, 
if subversive intervention succeeds in bringing about a revolution and the 
setting up of a de facto government, international law permits, if it does 
not require, the recognition of that government after it has become firmly 
established through acquiescence of the people.** Such a government, if 
generally recognized, would enjoy the protection of international law 


against aggression and subversive intervention having the object of re- 
establishing a government supported by the majority. Because of these 
difficulties, it is important that international law define subversive inter- 
vention clearly so as to distinguish it on the one hand from permissible 
international communication, trade, travel and financial assistance, and on 
the other hand from aggression against which the use of armed force is 


permissible. 

Certain forms of such intervention have long been recognized and for- 
bidden by international law, and the United Nations has devoted extensive 
discussion to the subject. It must be recognized, however, that rules of 
international law necessarily apply reciprocally, and consequently protect 


25 Note 13 above. 

26 Universal Declaration of Human Rights, Art. 19. 

27If a general de facto government controlling the entire territory of the state is 
set up, it is competent to speak for the state, whether recognized or not (Tinoco 
Arbitration). If a local de facto government claims to be a new state, there may 
be a duty to recognize it whenever resistance by the parent state has ended, but this is 
See Q. Wright, ‘‘Some Thoughts about Recognition,’’ 44 A.J.I.L. 551 


controversial. 
6, 25 (Cambridge, 


ff. (1950); H. Lauterpacht, Recognition in International Law 
1947). 
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the governments of dictatorial states as well as those of democratic states. 
The basie concept of co-existence leaves the form of government to the 
domestic jurisdiction of the state. International law cannot protect the 
new states of Asia and Africa from subversive intervention by Communist 
states without protecting the Communist states of Eastern Europe from 
subversive intervention by democratic states of the West. 

Subversive intervention refers to acts for which a government is re- 
sponsible, intended or likely to foment aggression against a state, or revo- 
lution within a state. The writer has discussed this question in detail in 
the JOURNAL and will merely refer to his conclusions.** 

There can be no doubt but that propaganda, infiltration of foreign 
governments or organizations, commercial controls, and other action by a 
vovernment intended to incite aggression is illegal. Aggression is for- 
bidden by international law and action by a government intended to pro- 
mote aggression is equally forbidden, whether or not such action is likely 
to sueceed. Reference has already been made to the General Assembly 
Resolution of 1947 condemning propaganda ‘‘designed or likely to pro- 
voke or encourage any threat to the peace, breach of the peace or act of 
aggression.”’ °° 

It appears that governments are obliged to exercise due diligence to 
prevent such action by private agencies in their territory, but the degree 
of diligence should be measured by the probability of the action succeeding. 
There is a ‘‘clear and present danger’’ rule to prevent undue interference 
with freedom of communication. In 1936 a convention was drawn up 
under the auspices of the League of Nations obliging the parties to ‘‘in- 
sure’’ that broadcasts ‘‘shall not constitute an incitement either to war 
or to acts likely to lead thereto.’’ This convention came into force in 1938, 
and 23 states, including the United Kingdom and France, but not the 
Soviet Union or the United States, were parties by January 1, 1941.°° 

Apart from the state’s responsibility, individuals who attempt to incite 
aggression or war are guilty of a crime against international law, which 
has been ealled ‘‘war-mongering.’’ The Nuremberg Charter made the 
‘“preparation’’ as well as the ‘‘planning, initiation or waging of aggres- 
Sive war’’ an international crime, and the Nuremberg and other War 
Crimes Tribunals held that persons who ‘‘instigated’’ and ‘‘prepared’’ 
peoples psychologically for aggressive war were liable, no less than the 
‘leaders, organizers and accomplices”’ in such war.*! The legislation and 
judicial precedents of many states recognized this crime, but here again 
the ‘‘clear and present danger’’ rule should apply.*? 

The situation in regard to civil strife is somewhat different. Govern- 


*8 Q. Wright, ‘‘ The Crime of ‘War-Mongering,’ *’ cited note 10 above; ‘‘ International 
Law and Ideologies,’’ 48 A.J.I.L. 616, 622 (1954); ‘‘ Recognition, Intervention and 
Ideologies,’? 7 Indian Year Book of International Affairs 89, 99 ff., 116 ff. (1958), 
and articles by Lauterpacht, Preuss, and Van Dyke, note 34 below. 

°° Note 10 above. 

%°7 Hudson (ed.), International Legislation 409; 4 Hackworth, Digest 286. 

*t Department of State, Trial of War Criminals 25, 39 (1945). 

*? Vernon Van Dyke, loc. cit. note 9, pp. 58 ff. 
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ments are obliged to refrain from propaganda or other action designed to 
upset or bring into contempt the recognized government of a state which 
they recognize. There has regularly been diplomatic protest when govern- 
ments or high officers indulge in libelous or propagandistic utterances 
which would weaken or disrupt the internal order of a friendly state.* 
Official criticism of the policy of such a state or of its non-observance of 
international law or treaty are in a different category, and are, of course, 
permissible. 

On the other hand, action by private agencies intended or likely to 
incite revolt against the government of a foreign nation has, in liberal 
states, usually been considered an exercise of the human right of interna- 
tional communication, and governments have refused to accept responsi- 
bility.** Autoeratiec states which habitually exercise censorship have often 
protested against the tolerance of such utterances in liberal states.*° In 
spite of this difference in attitude, the laws of many states, both liberal 
and autocratic, provide penalties for libel or slander against foreign 
sovereigns on the ground that it tends to involve the state in hostilities, and 
the courts are usually open for civil action to collect damages by foreign 
states or sovereigns alleging libel or slander by private individuals. The 
Supreme Court of the United States has held that ‘‘a state is bound to 
use due diligence to prevent the commission within its dominions of 


‘Ibid. and 6 Moore, Digest of International Law 46 ff., concerning United States 
cception of Louis Kossuth, a refugee from Hungary in 1851. 

342 Hackworth, Digest 140 ff., 338; 7 ibid. 374 ff., 394 ff. After an exhaustiv 
study of statutes, cases, and international incidents, Lauterpacht concludes that practic 
divides states into three groups: (1) liberal states that refuse to accept responsibility 
for private acts in their territory hostile to foreign states unless they involve prepara 
tion of a military expedition or assassination; (2) autocratic states, including som 
Latin American states, that mutually insure one another by punishing sedition or 
treason against other governments in the same way as such offenses against themselves 
and (3) most of the Latin states of Europe that punish acts hostile to other govern 
ments constituting ‘‘offenses against the law of nations’’ which, however, is not 
quately defined (loc. cit., note 9, p. 118). He concludes: ‘‘ International law 
poses upon the state the duty of restraining persons resident within its territory fron 

nugaging in such revolutionary activities against friendly states as amount to org 
ized acts of force in the form of hostile expeditions against the territory of tlios 
states. It also obliges the state to repress and to discourage activities in wiiic! 
tempts against the life of political opponents are regarded as a proper means 0! 
revolutionary action. 

‘* Apart from this, states are not bound to prohibit, on their territory, the commis»! 
of acts injurious to other states. In particular, revolutionary propaganda does not f 
within the seope of revolutionary acts which a state is bound to prevent.’’(p. 126. 
Lawrence Preuss and Vernon Van Dyke (loc. cit., note 9) reached the same conclusion. 
However, in March, 1960, the United Nations Human Rights Commission, while urging 
all governments to extend asylum to any refugee whose life is in danger, added the 
proviso: ‘‘persons enjoying asylum should not engage in activities contrary to the 
purposes and principles of the United Nations.’’ Since the United Nations is based 
on the principle of the sovereign equality of states, this might be construed as fr 
quiring the prohibition of revolutionary propaganda by such persons. 

85 Vernon Van Dyke, ‘‘Autocratie Opposition to Freedom in Foreign States,’’ 
Journal of Politics 437 ff. (1942). 
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criminal acts against another nation or its people,’’** «nd the United 
States has in its criminal code a body of offenses against the law of nations 
to assure fulfillment of this responsibility, but these extend only to the 
launching of military expeditions, the counterfeiting of foreign currencies, 
and various breaches of neutral obligation, not to propaganda.** 

After the assassination of the King of Yugoslavia in Marseilles in 1934 
the Council of the League of Nations on December 10, 1934, declared 
that ‘‘it is the duty of every state neither to encourage nor to tolerate 
on its territory any terrorist activity with a political purpose,’’ and 
‘‘every state must do all in its power to prevent and repress acts of this 
nature and for this purpose must lend its assistance to governments which 
request it."’°* It cannot be said, however, that international law obliges 
states to repress propaganda by private agencies incitive of foreign revolu- 
tion, or that such incitement constitutes an international crime.** 

In recent times a great deal of libel, slander and incitement to war and 
sedition has traveled by radio or press across the Lron Curtain from both 
sides. It would seem that peaceful co-existence would be promoted if 
governments made stronger efforts to distinguish the human right of inter- 
national communication from the international offense of subversive inter- 
vention; to refrain themselves from engaging in the latter activity; and 
to discourage such activity by private individuals in their territory by 
opening their courts to civil action for libel and slander, and providing 
criminal penalties against action directly incitive of aggression. 

Whatever may be the responsibility of governments in regard to libelous 
and seditious utteranees by private agencies, it seems clear that such action 
by official agencies is violative of existing international law. The United 
States recognizes the Soviet Union and the Eastern European states, 
including the so-called satellites. It is difficult to see what is the purpose 
of the President’s Proclamation of Captive Nations Week if it is not to 
encourage and incite revolt by the people in those states against the govern- 
ments recognized by the United States. It may be that those governments 
are so firmly established that there is no clear and present danger that 
such revolt will actually occur, but this would not excuse official action 
intended to have that effect. It, therefore, seems impossible to reconcile 
the approval by Congress and the Proclamation by the President of 
‘Captive Nations Week’’ with the international obligation of the United 
States to respect the independence of other states. 

If this is the law, what can be done to promote the Charter principles 
of respect for human rights and self-determination of peoples in areas 
where these principles are not now respected? The following action may 
be suggested : 


1. Reduction of international tensions to moderate the fears of ag- 
gression which have induced governments to impose, and peoples to 
submit to, tyrannical regimes through fear that only thus ean the 
country avoid invasion. 

‘U.S. v Arjona (1887), 120 U. S. 479. 37 Note 34 above 
*2 Hackworth, Digest 336. 39 Note 34 above 
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2. Resolutions by the United Nations criticizing states that violate 
their international obligations concerning aggression and subversive 
intervention, as was done in the eases of Korea, Suez, and Hungary. 

3. Resolutions in the United Nations calling upon states to observe 
Charter principles, illustrated by the resolutions on the racial problem 
in South Africa and the policies of certain governments in non-self- 


governing territories under their administration. 
4. The setting of an example by states professing liberal principles 
by eliminating racial discrimination and preparing colonies for self- 


government. 

5. The extension of cultural exchanges and trade across the Iron 
Curtain and co-operation among the states at each side in economic 
development. 

6. Maintenance of a clear distinetion between peaceful co-existence 
in the natural sense of peaceful co-existence between states, and the 
propaganda sense, occasionally attributed to the term, of peaceful 
co-existence between the great Power-blocs of the world professing 
different ideologies. 


There is little difficulty in maintaining peaceful co-existence between 
ideologies if they are dissociated from political organizations wielding 
military and political power. Acceptance of such dissociation was the 
basis of the Peace of Westphalia and of modern international law. It 
ended violent religious strife which had raged between Islam and Chris- 
tianity for a millenium, and between Catholicism and Protestantism for 
a century. It might be successful in avoiding such strife between the 
modern ideologies of Communism and Free Democracy. 

Peaceful co-existence of the great Power-bloes of the world has been 
criticized as implying permanent tolerance of the imperial control of the 
satellite states by the Communist states, that is, the perpetuation of the 
Iron Curtain as a boundary between the great blocs. Such a meaning may 
be implied from some of Khrushchev’s utterances.*® He has, however, on 
other occasions insisted upon the natural meaning of the term, which 


40 Premier Khrushchev defined co-existence on Oct. 10, 1959, at Novosibirsk as m« 
ing: ‘‘Continuation of the struggle between the two social systems—but by peaceful 
means, without war, without interference by one state in the internal affairs of an 
other. We consider it to be an economic, political and ideological struggle, but not 
military.’’ The leaders of the ‘‘Captive Nations’’ in America have interpreted this 
to mean (1) recognition of the status quo in respect to those nations: ‘‘The Soviet 
Union hopes that if the West recognizes as permanent the present subjugation of the 
peoples of East Central Europe, she will be able to convince these peoples to reconcil 
themselves to their present situation’’; (2) continuance of conflict to establish Com 
munism throughout the world by non-military means: ‘‘ Khrushchev explains to th 
free world that as Capitalism succeeded Feudalism, so Communism will succeed Capital 
Instead of ‘we will bury you’, Mr. Khruschchev said in substance that ‘Capital 
the free world) will bury itself and that the Communists will always be 
there to give a hand. The replacement of the cold war by a peaceful coexistence 
(made in Moscow) will also, the Soviets hope, bring about a slackening of the efforts 
of the West to build up its defenses.’’ ACEN News, No. 55 (Oct., 19 


ism. 


ism’ (i.e., 
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recognizes that independent states are entitled to enjoy their independence 
under international law.*! 

The elimination of this propaganda meaning would be facilitated by the 
reduction of tensions, elimination of the [ron Curtain, and the expansion 
of trade and cultural exchanges, creating conditions under which the 
natural disposition of people to be free and self-determining would have 
a chance to assert itself, as it has in some degree in Yugoslavia and Poland. 

The problem of emancipating individuals and peoples from the tyranny 
of the state, and the problem of preserving the peace and security of states, 
both face mankind and both must be solved in the nuclear age.  Ill-con- 
sidered action to solve one problem may make the other worse. It is 
believed that only by clarifying international law and promoting its ob- 
servance can the solution of both problems be furthered. Subversive in- 
tervention should be clearly defined. Governments should refrain from 
engaging in it. If this were done and the problem were understood, it is 
believed that official action in the United States such as that of establishing 
“Captive Nations Week’’ would be avoided. 


see also statements by Senator Thomas J. Dodd and Assistant Secretary of State 
Andrew Berding, ibid., No. 59 (Feb., 1960) pp. 2, 3. 
41 Note 16 above. 
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THE NOTTEBOHM JUDGMENT 
(SECOND PHASE) 


By Joser L. Kunz 


Of the Board of Editors 


INTRODUCTION 


Friedrich Nottebohm was born at Hamburg, Germany, a German national 
by birth and remained a German national until 1939. Since 1905 he had 
resided in Guatemala, where he carried on prosperous activities in the 
fields of commerce, banking and plantation. At the end of March or the 
beginning of April, 1939, he left for Germany and applied in October, 
1939, after the outbreak of the second World War, for naturalization in 
the Principality of Liechtenstein and was naturalized on October 13, 1939. 
rom this moment on he conducted himself exclusively as a national of 
Liechtenstein, particularly with regard to Guatemala, where he returned 
in 1940. On October 19, 1943, he was arrested by Guatemalan authorities 
and turned over to the armed forces of the United States in Guatemala 
He was deported to the United States and interned there for two years 
and three months. During his internment in this country, in 1944, fifty- 
seven legal proceedings were commenced against him in Guatemala, de- 
signed 9 confiscate all his movable and immovable properties. When he 
was released from internment in the United States in 1946 and wanted 
to return to Guatemala to take up the defense against all the litigations 
pending against him there, he was refused readmission to Guatemala 
In 1946 he went to Liechtenstein, where he has resided ever since. In 
1949, three years after he had made Liechtenstein his effective and perma- 
nent domicile, his properties in Guatemala were confiscated under Guate- 
malan law. 

By Application, filed on December 11, 1951, at a time when Nottebohm 
had been domiciled in Liechtenstein for five years, the Principality, es- 
pousing his case, instituted proceedings in the International Court of 
Justice against Guatemala. By the Judgment of November 18, 1953, the 
Court rejected the preliminary objection raised by Guatemala against the 
jurisdiction of the Court. In the second phase public hearings were held 
in February and March, 1955. In its Memorial, Liechtenstein asked the 
Court, as far as the merits were concerned, to adjudge and declare that the 
Government of Guatemala, by arresting, detaining, expelling and refusing 
to re-admit Nottebohm, and by seizing and retaining his property without 
compensation, acted in breach of its obligations under international law 
and, consequently, in a manner requiring the payment of reparation, and 
asked for payment by Guatemala, under various headings, of a sum per- 
haps running into ten million Swiss franes. 
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Guatemala had raised three pleas in bar, which, in the final submission, 
stated in substance: 


May it please the Court, as to admissibility, to declare that the claim 
of Liechtenstein is inadmissible 

(1) on the ground of the absence of any prior diplomatic negotia- 

tions ; 

(2) (a) on the ground that Nottebohm has not properly acquired 
Liechtenstein nationality in accordance with the law of Liechtenstein ; 

(2) (b) on the ground that naturalization was not granted to Notte- 
bohm in accordance with the generally recognized principles in regard 
to nationality ; 

(2) (¢) in any case, on the ground that Nottebohm appears to have 
solicited Liechtenstein nationality fraudulently, that is to say, with the 
sole object of acquiring the status of a neutral national before returning 
to Guatemala and without any genuine intention to establish a durable 
link, excluding German nationality, between the Principality and him- 
self. 

(3) on the ground of the non-exhaustion by Nottebohm of the local 
remedies. 


As to the merits, Guatemala asked the Court to hold that no violation 
of international law had been shown to have been committed in regard 
to Nottebohm, either in respect of his property or his person; more 
especially, in regard to the liquidation of his property, to declare that 
Guatemala was not obliged to regard the naturalization by Liechtenstein 
as binding upon her or as a bar to his treatment as an enemy national in 
the circumstances of the case. 

Liechtenstein, in its Reply and Final Submission, asked the Court to 
reject Guatemala’s pleas in bar and to declare that the naturalization of 
Nottebohm was granted in accordance with the municipal law of Liechten- 
stein, and was not contrary to international law. As to the merits, 
Liechtenstein, in its Final Submission, asked the Court to adjourn the 
oral proceedings for not less than three months. 

The Court, considering only the admissibility of the claims before it, 
decided, by a majority of eleven to three, that Liechtenstein was not en- 
titled to extend its protection vis-a-vis Guatemala, and declared, therefore, 
the claim to be inadmissible a limine. 

The Nottebohm Judgment (Second Phase) of April 6, 1955,! has 
already provoked a vast literature.2 Much of this literature is highly 

1 [1955] L.C.J. Rep. 4; digested in 49 A.J.I.L. 396 (1955). 

?See I. Seidl-Hohenveldern, ‘‘ Der Fall Nottebohm,’’ Recht der Internationalen Wirt- 
schaft, July 5, 1955, pp. 147-149; A. Migliazza, in 7 Comunicazioni e Studi 582-594 
(Milan, 1955); Erwin H. Loewenfeld, ‘‘Der Fall Nottebohm,’’ 5 Archiv des Vdélker- 
rechts 387-410 (1956); Jack H. Glazer, ‘‘ Affaire Nottebohm—A Critique,’’ 44 George- 
town Law J. 313-323 (1955-56); J. Mervyn Jones, ‘‘The Nottebohm Case,’’ 5 Int. 
and Comp. Law Q. 230-246 (London, 1956); unsigned note in 31 N. Y. U. Law Rev. 
1135-1139 (1956); A. N. Makarov, ‘‘Das Urteil des Internationalen Gerichtshofes im 


Fall Nottebohm,’’ 16 Zeitschrift fiir auslindisches éffentliches Recht und Vélkerreclit 
407-426 (1956); idem, ‘*Consideraciones sobre el derecho de la proteccién diplo- 
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critical of the judgment, particularly the studies by Glazer, Jones, Lowen- 
feld, Makarov, Seidl-Hohenveldern and Verzijl. These critical attacks fol- 
low the sharp critique of the judgment by the three dissenting judges.’ 
Criticism of this judgment can also be found in recent treatises on inter- 
national law,* and has inspired a whole book.’ On the other hand, the 
study by Mme. Bastid, daughter of Judge Basdevant, is extremely favor- 
able to the judgment. Favorable voices, particularly American and 
Italian, have also been heard in recent years. Some of these statements 
are made without going into any analysis,® others on the basis of doubtful 
reasoning.“ A very favorable opinion on the judgment has recently 
been voiced by Professor Jessup.* It is highly to be regretted that Judge 
Lauterpacht, in his recent brilliant book on the Court,’ could not treat the 


matiea,’’ 8 Revista Espaiola de Derecho Internacional 519-524 (1955); Paul de 
Visscher, ‘‘L’Affaire Nottebohm,’’ 60 Revue Générale de Droit International Publie 238- 
266 (1956); Suzanne Bastid, ‘‘L’Affaire Nottebohm devant la Cour Internationale de 
Justice,’’ 45 Revue Critique de Droit International Privé 607-633 (1956); J. H. W. 
Verzijl, in 3 Nederlands Tijdskrift voor Internationaal Recht 33 ff. (1956); Maury, 
‘*L’Arrét Nottebohm et la Condition de la Nationalité Effective,’’ 23 Zeitschrift fiir 
auslindisches und internationales Privatrecht 515 ff. (1958); Mariano Aguilar Navarro, 
‘*Reglementacién internacional del Derecho de Nacionalidad,’’ 10 Revista Espanola 
de Derecho Internacional 333-372 (1957). These writings will further be quoted only 
with the names of their authors. See also Hans Goldschmidt in 1960 Fordham Law 
Rev. 689 ff. 

3 Judges Klaestad and Read, and Ad Hoc Judge Guggenheim. The majority of the 
Court was composed of: Judge Hackworth, President; Judge Badawi, Vice President; 
Judges Basdevant, Zori¢i¢é, Hsu Mo, Armand-Ugon, Kojevnikov, Sir Muhammad 
Zafrulla Khan, Moreno Quintana, Cérdova; Ad Hoc Judge M. Garcia Bauer. 

4 See the critical remarks in 1 Georg Dahm, VO6lkerrecht 446, note 1, 447, note 6, 458, 
459, note 13 (1958); Verdross-Zemanek, Vélkerrecht 237, note 3 (4th ed., 1959); A. P. 
Sereni, 2 Diritto Internazionale 691 ff. (1958), states correctly that there must be 
‘*some link,’’ but it cannot be said in general terms what the criteria of this link 
must be which justify the grant of nationality for international purposes; he adds that 
‘feven the most tenuous links are sufficient to justify the grant of nationality to one 
who voluntarily applies for it.’’ 

5H. F. Van Panhuys, The Role of Nationality in International Law (1959). 

6G. Battaglini, La Protezione Diplomatica delle Societa 216-217 (1957). Professor 
McDougal, in 4 South Dakota Law Rev. 45-46 (1959), quotes the Nottebohm Judgment 
as ‘sufficiently dramatic’? and seemingly with approval, but does not go into any 
analysis. But now, apropos his violent attack on the link theory with regard to the 
nationality of ships, he also has his doubts about the Nottebohm Judgment; see 54 
A.J.1.L. 36-40 (1960). Z. R. Rode, ‘‘Dual Nationality and the Doctrine of Dominant 
Nationality,’’ 53 A.J.I.L. 139-149 (1959), takes no stand with regard to the Nottebohm 
Judgment, but only quotes, for the purposes of his study, the dicta of the Court con- 
cerning dual nationality. 

7 Mario Giuliano, ‘‘La sudditanza degli individui e il suo rilievo nell’ordinamento 
internazionale,’’ 8 Comunicazioni e Studi 50-54 (1956), accepts the link theory 
as ‘‘autorevole.’’ It is surprising that this sharply critical mind does not see that the 
Nottebohm case has nothing whatsoever to do with the special problem of dual 
nationality, and that there is no basis at all in positive international law for the link 
theory in the case of an individual who, at all times, had only one nationality. 

8 See Philip C. Jessup, in Proceedings, Second Summer Conference on International 
Law, Cornell Law School, June 23-25, 1958, pp. 43, 49. 

® Sir Hersch Lauterpacht, The Development of International Law by the International 
Court (1958). The discussions on pp. 13, 15, 349 all refer to the Nottebohm Judgment 
of 1953, with which we are not concerned here. 
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Nottebohm Judgment (Second Phase), since it was rendered after he 
himself had been elected one of the Judges of the Court. 

The judgment remains, therefore, highly controversial. On the other 
hand, all writers, whether they approve or attack the judgment, agree 
that it is of particular interest, of the highest importance and, possibly, 
of the most far-reaching effects. Under these circumstances, it seems 
justified to analyze the judgment onee more. Naturally, this writer is 
absolutely in favor of judicial settlement of international conflicts and 
has the greatest respect for the two Courts and for their mission, not only 
te decide concrete cases, but also to develop international law. The 
Nottebohm Judgment is entitled to the highest respect. The majority 
with which it has been rendered is impressive; there is also a legal pre- 
sumption in favor of the legal superiority of the majority opinion. But 
dissenting opinions may later become the law,’® and ‘‘the degree of pre- 
cariousness of the line dividing the content of a decision from the opposite 
is not invariably indicated by the size of the majority by which it was 
rendered.’’ 

It is not intended here to go once more into all the relevant details of 
the practice of states, precedents and literature, insofar as they have al- 
ready been covered in previous writings on this judgment; the statement 
of the issue and references can here suffice; only newer developments, not 
yet covered in the literature, will be treated in more detail. What is 
intended here is to give a complete and comprehensive analysis, consider- 
ing the arguments pro and con; to study the judgment from all its aspects: 
from the point of view of theoretical and methodological problems, to 
study it de lege lata—from the points of view of matters of procedure 
and matters of substance—and to study it de lege ferenda. 


Such analysis is in the sole interest of international justice ; for scientific 
criticism takes away nothing from the legally binding force of the judg- 
ment for the parties in this case, and ‘‘the pronouncements of the Court, 
even if unanimous or approaching unanimity, are a legitimate object 
of scientifie serutiny.’’ 


THE JUDGMENT (SECOND PHasE)—De LeGe Lata 
A. MATTERS OF PROCEDURE 


(1) The Issue of Exhaustiveness of Judicial Reasoning 

Judge Klaestad starts his dissenting opinion * with the statement that 
the judgment deals with only one of the three pleas in bar, and some 
Writers criticize this procedure. Common law courts, it is true, have 
often given many reasons, where one reason would have been sufficient, 


t0°*A dissent in a court of last resort is an appeal to the broadening spirit of the 
law, to the intelligence of a future day where a later decision may possibly correct the 
error into which the dissenting judge believes the court to have been betrayed.’’ 
Charles Evans Hughes, The Supreme Court of the United States 68 (1928). 

1 Lauterpacht, op. cit. 398. 12 Ibid. 62. 
[1955] LO.J. Rep. 28. 
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but in other cases have also restricted themselves to a narrow ground."* 
We fully recognize, with Judge Lauterpacht, the great difference between 
a municipal court with compulsory jurisdiction and private parties and an 
international court with, in the last analysis, its voluntary and therefore 
precarious jurisdiction and sovereign states as parties. That is why Judge 
Lauterpacht ** devotes many pages to showing the necessity of exhaustive 
judicial reasoning and cumulation of rationes decidendi, and gives many 
reasons and examples; but he admits that ‘‘not every argument put for- 
ward by a party requires an answer.’’ Although, therefore, Judge 
Klaestad’s statement is correct,’® this is, in our opinion, no ground for 
criticism. The ground chosen by the Court is sufficient for its decision and 


the decision is fully reasoned. 


(2) The Narrow Ground and Narrow Range of the Judgment 

Notwithstanding what has been stated in the first paragraph, it is es- 
sential to keep the narrow ground and range of the judgment fully in 
mind, in order to understand it correctly and to evaluate it, both de leg 
lata and de lege ferenda. It was the Court itself which underlined the 
narrow basis and range of the decision.'’ The judgment is, therefore, 
very much cut to this particular case. This fact has made some com- 
mentators raise the question whether the Court was not, however, un- 
consciously, too much under the impact of the fact that Nottebohm had 
been a German national and of the facts of Hitlerite aggression. But 
even the voicing of such doubt must be firmly rejected; for ‘‘ judges, like 
Caesar’s wife, should be above suspicion.’’ '* 

Nevertheless, the narrow basis and range of the judgment have several 
consequences: (1) There is the possibility of a dangerously wide interpreta- 
tion of the judgment.'® (2) On the other hand, taking the narrowness 
seriously, coupled with the Court’s ‘‘functional approach,’’ may lead to 
paradoxical consequences. (3) The narrow basis and range of the judg- 
ment make the whole reasoning of the Court rather hybrid, as this reason- 


4 See, e.g., People of State of New York ez rel. Halvey v. Halvey, 330 U. S. 616, where 
the U. S. Supreme Court stated: ‘‘The narrow ground on which we rest the decision 
makes it unnecessary to consider several other questions argued.’’At the 1959 Neuchatel 
Session of the Institut de Droit International, during discussion of Art. 15, No. 15 
of the Draft Resolution on Arbitration in Private International Law, an article whic! 
states that foreign arbitral awards shall not be recognized, ‘‘lorsque la sentence n’a pas 
prononcé sur toutes les conclusions des parties,’’ Lord MeNair stated that this point 
could not be accepted by a lawyer of a common law country. 

15 Lauterpacht, op. cit. 37-49. 

16‘*The Court is not therefore called upon to deal with the other pleas in bar put 
forward by Guatemala or the Conclusions of the Parties other than those on which it is 
adjudicating in accordance with the reasons indicated above.’’ [1955] I.C.J. Rep. 26. 

17**The present task of the Court is limited to adjudicating upon the admissibility 
of the claim of Liechtenstein in respect of Nottebohm on the basis of such reasons 
as it may itself consider relevant and proper.’’ Ibid. 16; see also p. 17. 

18 Bowen, L. J., in Leeson v. General Council of Medical Education (1889), 43 Ch. 
D. 366, 385. 

19 Ad Hoc Judge Guggenheim, [1955] I.C.J. Rep. 60-61. 
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ing goes and is bound to go much beyond the task of giving adequate 
reasons for this narrow judgment.*° 


(3) The Basic Decision Was Neither Invoked Nor Discussed by the 
Parties 
When the Court limited its task to adjudication upon the admissibility 
of Liechtenstein’s claim vis-a-vis Guatemala, it added that it would 
adjudicate this issue ‘‘on the basis of such reasons as it may itself con- 
sider relevant and proper.’’ And that it did, on a basis, as Mervyn 
Jones states, ‘‘not even contended for by Guatemala nor discussed by 
Liechtenstein.’’*!. Judge Klaestad severely criticizes the solution upon 
these lines: on the ground that it does not conform with the argument and 
evidence submitted by the parties; and he adds that some facts 
how necessary it would have been, in the interest of a proper administra- 
tion of justice, to afford to the Parties an opportunity to argue this 
point before it is decided.’’** Judge Read ** goes even farther, and 
states that the matter is governed by the principle which the Court ap- 
plied in the Ambatielos Case (Jurisdiction) of July 1, 1952: ‘‘The point 


‘ 


‘show 


raised here has not yet been fully argued by the parties and cannot, 
therefore, be decided at this stage.’* *4 


(4) The Issue of Adjournment 


Guatemala contended that Nottebohm had applied for and obtained 
Liechtenstein nationality fraudulently. As no documentary evidence had 
been given by Guatemala with regard to this allegation in the course of 
the written proceedings, the Agent of Guatemala, after the close of the 
written proceedings and a few days before the oral hearings, submitted 
to the Court a considerable number of new documents. The Agent of 
Liechtenstein objected to the production of these documents. The Court 
decided on February 14, 1955, to permit the production of all these new 
documents, but 

reserved to the Agent of the Government of Liechtenstein the right 

to avail himself of the opportunity provided for in the sec- 
ond paragraph of Article 48 of the Rules of the Court, after having 
heard the contentions of the Agent of the Government of Guatemala 
based on these documents, and after such lapse of time as the Court 
might, on his request, deem just.*° 

On the basis of these new documents, Guatemala submitted in the oral 
proceedings the new allegations of fraudulent concealment of enemy 
property. Liechtenstein, in its Final Submission as to the merits, re- 
quested the Court ‘‘to adjourn the oral pleadings for not less than three 
months in order that Liechtenstein may obtain and assemble documents in 
Support of comments on the new documents produced by Guatemala.’’ 


But the judgment considered it ‘‘unnecessary to have regard to the 


20 The points 2 and 3 made in the text have been fully considered by Van Panhuys. 
21 Loc. cit. 238. 221955] LC.J. Rep. 30-31. 

Ibid. 38. 24 [1952] L.C.J. Rep. 45. 

[1955] L.C.J. Rep. 6. 
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documents,” and rejected Liechtenstein’s demand for adjournment, also 
on the technical ground that Liechtenstein, in asking for an adjournment, 
‘‘did so only for the eventuality of the Application being held to be ad- 
missible and not for the purpose of throwing further light upon the 
question of the admissibility of the Application.’’ ** 

This procedure was—we believe rightly—severely attacked by Judge 
Klaestad ** and Ad Hoc Judge Guggenheim,** who strongly felt, in view of 
Article 48, paragraph 2, of the Rules of the Court and the Court’s de- 
cision of February 14, 1955, as well as of Liechtenstein’s demand, that 
adjournment should have been granted by the Court, all the more so, as, 
in Judge Klaestad’s opinion, ‘‘these allegations of fraud now appear to 
constitute the main aspect of the ease.*’ In fact, Ad Hoc Judge Guggen- 
heim opens, and Judge Klaestad begins and ends his dissenting opinion, 
with the statement that the case should have been adjourned. 


(5) The Issue of Joining the Pleas in Bar with the Merits 

The problem of adjournment is closely connected with the issue of 
joining the pleas in bar with the merits. A plea in bar may be so closely 
connected with the merits that it is impossible to adjudicate the former 
without prejudging the latter. Judge Lauterpacht *® fully discusses the 
problem of joinder of jurisdictional objections to the merits and cites 
many eases in which the Court has ordered such joinder.*® All the con- 
siderations given by the Court for such joinder in earlier cases apply 
eminently to Guatemala’s pleas in bar. Such joinder to the merits was, 
therefore, strongly insisted upon by Judges Klaestad,*! and Read,** and 
Ad Hoc Judge Guggenheim." 


(6) Granting the Plea in Bar Cuts Off the Decision on the Merits 

Just as the issue of adjournment is closely connected with the issue of 
joining the pleas in bar with the merits, thus both these issues are closely 
related to the obvious consequence of granting the plea in bar, namely 
of preventing the Court from adjudicating upon the merits of the ease. 
Judge Read forcefully states: 


The allowance of a plea in bar prevents an examination by the Court 
of the issues of law and fact which constitute the merits of the ease. 
It would be unjust to refuse to examine a claim on the merits on the 


26 Ibid. 24-25. 27 Ibid. 32. 

28 Ibid. 65. 29 Lauterpacht, op. cit. 113-115. 

30It is interesting to see the reasons given by the Court for such joinder: ‘‘ when 
the interests of the good administration of justice require it’’ (P.C.I.J., Ser. A/B, No. 
75 (1939), p. 56); ‘‘where the preliminary question at issue appears to be entirely 
bound up with the facts, adduced by the Application, and can only be decided on the 
basis of a full knowledge of these facts, such as can only be obtained from the pro 
ceedings of the merits’’ (P.C.I.J., Ser. A/B, No. 52 (1933), p. 14). 

31‘**This question of fraud is so closely connected with the merits of the case that 
it cannot be decided apart from them and without any appraisal of the various relevant 
facts which may be disclosed by a consideration of the merits... .’’ [1955] LC.J. 
tep. 33. 


32 Jhid. 38. 33 [Thid. 65. 
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basis of findings of law or fact which might be reversed if the merits 
were considered and dealt with.** 


And he equally forcefully brings out a second consequence : 


the allowance of the plea in bar would ensure that justice would 
not be done on any plane, national or international. I do not think 
that a plea in bar, which would have such an effect, should be granted, 
unless the grounds on which it is based are beyond doubt.*° 


Ad Hoc Judge Guggenheim emphasizes that a preliminary objection must 

be strictly interpreted and must not prevent justice from being done.*® 
The consequences of the granting of the pleas in bar and thereby cutting 

off adjudication as to the merits, are, indeed, far-reaching in two aspects: 


(a) The real issue in the Nottebohm Case, apart from the complaints of 
arresting, deporting and not re-admitting him—is that of the legality 
under international law of the confiscation of his property, even if he 
had been, which he was not, a German national, ¢.c., an alien enemy, at the 
critical time. Many writers hold this confiscation of private property as 
a war measure to be illegal **? and, particularly, confiseation by states 
which have made only paper declarations of war. Here was a rare op- 
portunity for the Court to adjudicate authoritatively upon the legality 
under international law of these war confiscations. It deprived itself of 
this opportunity. 

(b) The judgment prevented justice from being done to Nottebohm,** 
making him, for all practical purposes, a stateless person and depriving 
him of the only legal remedy he had.*® 

There are other issues in this case which have procedural aspects, such 
as whether it is allowed to consider the motives, the problem of burden 
of proof, the issues of estoppel and of denial of justice; but they will be 


more conveniently dealt with in considering matters of substance. 


34. 

55 Ibid. 35. Mervyn Jones, loc. cit. 234, asks: ‘‘Is it the case that under interna- 
tional law a claim may be rejected a limine by an international tribunal without refer 
ence to the merits, although the procedural rules concerning the nationality of the claim 
have been complied with?’’ See also Van Panhuys, op. cit. 98. 

6 [1955] L.C.J. Rep. 64. 

37 See, €.9., Philip C. Jessup, 49 A.J.I.L. 57 (1955); Glazer, loc. cit. 321; Seidl- 
Hohenveldern, loc. cit. 149. 

88 See dissenting opinions; unsigned note (cited note 2 above), p. 1139. Glazer states 
that the retroactive effect of the judgment, sixteen years after Nottebohm’s naturaliza- 
tion, six years after he had established his permanent domicile in Liechtenstein, is 
“‘extremely harsh’’ and ealls the judgment ‘‘but a hollow triumph of form.’’ Loe. 
eit, 325, 

°° Common law courts are careful not to deprive a plaintiff of his only legal remedy. 
Thus, the application of the doctrine of forwm non conveniens ‘‘ presupposes at least 
two forums in which the defendant is amenable to process’’ (Gulf Oil Corp. v. Gilbert, 
330 U. S. 501, 1947); see also Slater v. Mexiean Nat. R. Co. (194 U. S. 120): ‘the 
defendant ean always be found in Mexico’’; and, e.g., Bramwell, B.: ‘‘so that in all 
cases there will be a remedy’’ (Crawley v. Isaacs, 1867, 16 L.T. (N.S.) 529,531). 
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Bb. MATTERS OF SUBSTANCE 


NATIONALITY 


(1) Competence of an International Tribunal to Investigate and De 


cide upon the Nationality of Claims 


It is universally recognized that an international court or tribunal is 
competent to investigate and decide the true nationality of a claim; this 
is not only its right, but also its duty, as its own jurisdiction depends on 
the true nationality of the claim. Hence also an official document con- 
cerning nationality has, it is true, particular value, constituting prima 
facie evidence, but is rebuttable. That this is the law, is shown by the 
unanimity of the literature and by many international decisions, such as 
the Flutie Cases.*° Invoking the Flutie Cases and the precedents there 
quoted, the United States-Italian Conciliation Commission, established un- 
der the Peace Treaty with Italy of 1947, in a recent case has taken a par- 
ticularly strong stand. The Commission stated: 


Abundant doctrine in international law confirms the power of an 
international court to investigate the existence of the nationality of 
the claimant, even when this is established prima facie by the docu- 
ments issued by the State to which he owes allegiance and in con- 
formity with the legislation of said State. 

The Commission, in conformity with the case law of international 
tribunals . . . is not bound by the provisions of the national law in 
question, either as regards the manner or as regards the form in which 
proof of nationality must be submitted.** 

That this is so, is fully granted by Ad Hoc Judge Guggenheim, but he 
also states the limitations: 

The plaintiff must therefore prove that nationality has been conferred 
by means of a valid act in accordance with the municipal law of the 
claimant State; and the defendant, if he disputes this, must establish 
the contrary.** 
The burden of proof was, therefore, here on Guatemala. Further, an 
international court can only ‘‘up to a certain extent’’ ascertain whether 
the nationality exists; the court ‘‘cannot freely examine the application 
and interpretation of municipal law’’; particularly the court cannot de- 
cide with regard to the discretionary power of administrative authorities; 
‘‘it cannot exercise the power of a Court of Appeal with regard to munici- 
pal law’’; in the same sense Judge Klaestad ** and Judge Read.** 

Here the issue of an international court’s powers to investigate and 
decide the nationality of claims must be discussed, because of the reasoning 
of the parties and because of Guatemala’s pleas in bar (2 a and 2b). The 
judgment, it is true, is not based on the exercise of such competence; for, 


40 U, S.-Venezuelan Arbitrations, 1903, Ralston, Venezuelan Arbitrations of 1903, p. 
34. 

41U. S. ex. rel. Flegenheimer v. Italy, Sept. 20, 1958, excerpted in 53 A.J.I.L. 944 
958 (1959). 42 [1955] I.C.J. Rep. 50 ff. 
43 Ibid, 28-29. 44 Ibid. 35-37. 
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without deciding the validity of Nottebohm’s nationality, it takes it for 
granted. 


(2) Nationality in International Law * 

‘To create a theoretical framework for the evaluation of the judgment, 
it seems necessary to give a brief exposé on nationality in international 
law.“* Our international law came historically into being by the decen- 
tralization of the medieval European communitas Christiana into a plural- 
ity of sovereign states. International law and sovereignty developed, 
therefore, uno actu. Sovereignty, a basic concept of present international 
law, as a legal concept, is a bundle of competences conferred by interna- 
tional law. Any a@ priori or unlimited political concept of sovereignty 
must, with inescapable logic, lead to the non-existence of international law 
as law. Sovereignty is, therefore, essentially a relative notion; its content 
depends on the stage of development of international law. In order to 
guarantee a somewhat peaceful living together of a plurality of sovereign 
states, international law, as its first task, had to delimit the competences 
of the legal order of the sovereign states as to space, as to persons, as to 
matters and as to time. 

As the sovereign states and the international community are primarily 
territorial communities today, international law delimited the competences 
between sovereign states as to space by direct rules of international law, 
rules of content. But international law delimited the personal competence 
of sovereign states only indirectly, by rules of competence, giving to the 
sovereign states, and only to them,*? the competence to regulate the 
acquisition and loss of their nationality in principle through their munici- 
pal legislation, as they think fit. This is positive international law, recog- 
nized by the Hague Codification Conference of 1930, by the Harvard Re- 
search in International Law,** by international courts and tribunals, by 
the literature. ‘‘In the present state of international law,’’—this phrase 
is revealing—stated the Permanent Court of International Justice, ‘‘ques- 
tions of nationality are, in principle, within the reserved domain’’; * 

# See H. W. Briggs, The Law of Nations 452-524 (2nd ed., 1952); A. Verdross and 
K. Zemanek, Vélkerrecht 234-247 (4th ed., 1959); 1 Dahm, Vélkerrecht 444-495 
(1958); Rundstein, 16 Zeitschrift fiir Vélkerrecht 14 ff.; Naujoks, 6 Temple Law 
Quarterly 451 (1932), 7 ibid. 176 (1953); Makarov, Allgemeine Lehren der Staats- 
angehérigkeit (1947). 

‘6 This writer developed these ideas thirty-two years ago in his study, ‘‘ Zum Problem 
der doppelten Staatsangehérigkeit,’’ 2 Zeitschrift fiir Gstrecht 401-437 (1928). These 
ideas are today to a wide extent recognized by the literature; they are strongly empha 
sized by Van Panhuys, op. cit. 149 ff. See also Josef L. Kunz, ‘‘La Teoria General 
(el Derecho Internacional,’’? Academia Interamericana de Derecho Comparado e Inter 
nacional, Cursos Monograficos, Vol. II, 1952, pp. 327-444. 

‘T Not necessarily to the protecting state as regards the protected state, P.C.I.J., 
Ser. B, No. 4 (1923); nor to the Mandatory Power with regard to the inhabitants 
of a territory under mandate, League of Nations Council, 1923, Official Journal, 1923, 
p. 604, 

** Draft on the Law of Nationality, 23 A.J.I.L. Spee. Supp. (1929). 

* P.C.LJ., Ser. B, No. 4 (1923). 
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Article 1 of the Hague Convention on the Conflict of Nationality Laws 
of April 12, 1930, states: ‘‘It is for each State to determine under its own 
law who are its nationals.’’ °° 

Furthermore, it is necessary to distinguish clearly between ‘‘nationality”’ 
and ‘‘citizenship.’’ Nationality is a coneept of international law, citizen- 
ship a concept of municipal law. International law is only concerned 
with nationality, the ‘‘belonging of a person to a state.’’ As the quoted 
Article 1 correctly states, sovereign states are given the competence to de- 
termine who are their ‘‘nationals,’’ not merely their citizens. The 
Nottebohm Case turns on his nationality, not his Liechtenstein citizenship. 

This determination of nationality belongs to the ‘‘domaine réservé’’ 
of the sovereign states; but what belongs to this exclusive jurisdiction is, 
as the Permanent Court of International Justice in 1923 correctly stated, 
‘*an essentially relative question ; it depends upon the development of inter- 
national relations.’’ There are no matters at all which ‘‘by nature’’ belong 
to this reserved domain, which ‘‘ecan’’ only be regulated by municipal law. 
And this right of the sovereign states is, as the Court in 1923 also correctly 
stated, a competence given to them by international law. But it is in- 
correct, as the Court in 1923 did, to speak of matters of reserved domain 
as ‘‘matters not regulated by international law.’’ They are regulated 
by international law through this attribution of competence to the sovereign 
states; if a federal constitution attributes to the states of the union the 
exclusive competence to legislate upon matters of the law of domestic rela- 
tions, it cannot be said that this matter is not regulated by federal law. 
Because of the ‘‘compétence de la compétence’’ in favor of international 
law, the latter may regulate problems of nationality directly by rules of 
international law, rules of content, as is often done by peace treaties, 
treaties of cession, the minorities treaties concluded at the end of the first 
World War. States may conclude treaties on problems of nationality 
bilaterally or multilaterally. 

International law gives to sovereign states the competence to determine 
by municipal law who are their nationals only in principle. They have 
a wide discretionary competence, but their competence is not unlimited; 
it is, indeed, in a wide and somewhat vague way, limited by general inter- 
national law. The states may choose between many and different con- 
nections for granting their nationality; all these often conflicting prin- 
ciples, such as jus soli and jus sanguinis, may be legally applied by differ- 
ent states. It is evident that no clear repartition of human beings between 
the different states can result; hence, international law recognizes multiple 
nationality as well as statelessness. 

But all these various principles, however different, have one thing in 
common : there is between the state granting its nationality and the person 
to which it is granted, some connection which present-day international 
law considers sufficient. In this sense, we may speak of a wide ‘‘link”’ 
necessity, as pertaining to the international law actually in foree. 

Hence, if a state confers its nationality on a person, in consequence 


50179 L. N. T. S. 89; 24 A.J.I.L. Supp. 192 (1930). 
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of the competence given to it by international law and within this widest 
limitation established by general international law, it executes not only 
an act of municipal law, but it executes an international competence given 
to it. That is why ‘‘this law shall be recognized by other states’’; that 


66 


is why ‘‘any question as to whether a person possesses the nationality of 
a particular state shall be determined in accordance with the law of that 
state.’’°? If, on the other hand, a state confers its nationality in disregard 
of this broad limitation, it acts in violation of international law by con- 
ferring it, e.g., on a person who has no connection at all with this state or 
a connection which, under present-day international law is not recognized 
as sufficient, such as mere acquisition of real estate in a country or com- 
pulsory naturalization. In such a case, foreign states not only need not 
recognize the nationality thus conferred, but may protest against the 
statute, demand its abolition regardless of damage suffered, and not merely 
refuse to recognize it in connection with diplomatic protection. 

General international law may contain other rules limiting the validity 
of the grant of nationality; but such norms seem to have developed only 
with regard to fraud and with regard to the still controversial concept of 
abuse of rights (abus de droit). 


(3) The Issue of Estoppel and the ‘‘Functional Approach”’ 

Was not Guatemala estopped by her own acts from denying that she had 
recognized Nottebohm’s Liechtenstein nationality? The judgment itself 
enumerates all these acts: granting a visa of Guatemala to Nottebohm’s 
Liechtenstein passport; registering him in Guatemala in the Register of 
Aliens as a Liechtenstein national, changing his identity document in 
the same sense; issuance of a certificate to the same effect by the Civil 
Registry of Guatemala.®? But the Court reasoned that ‘‘no proof has 
been adduced that Guatemala had recognized the title to the exercise of 
protection relied upon by Liechtenstein as being derived from the naturalli- 
zation it granted to Nottebohm.’’ A number of writers state that a ease 
of estoppel could have been made, but that the judgment rejected the 
estoppel. That analysis is incorrect. Van Panhuys is right when he 
says that ‘‘even the principle of estoppel was applied in a functional 
way,’’*’ for the Court held that these acts of recognition by Guatemala 
refer only to ‘‘control of aliens,’’ and not to diplomatic protection. 

This ‘‘functional approach’’—so dear to the American ‘‘ Realist School’’ 
—applied throughout the judgment, has far-reaching consequences. The 
first is the tearing apart of the ‘‘recognition by other states,’’°* for all 
purposes of which Article 1 of the 1930 Hague Convention speaks. Sec- 
ond, this ‘‘functional approach’’ has the paradoxical consequence that 
Guatemala is, perhaps, estopped from denying Nottebohm’s Liechtenstein 
nationality for all other purposes except diplomatic protection. Here 

*! Hague Convention, 1930, Arts. 1, 2; Stoeck v. Publie Trustee, [1921] 2 Ch. 67. 

°2 [1955] L.C.J. Rep. 17-20. 53 Op. cit. 66. 

*#Clive Parry, ‘‘The Duty to Recognize Foreign Nationality Laws’’ (Makarov 
Festgabe, 1958, Vol. I, pp. 337-368), deals with a different problem, namely, the recog- 
nition of foreign nationality laws by a state in shaping its own law of nationality. 
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Judge Read’s argumentation comes in.®® Nottebohm’s admission as a 
Liechtenstein national brought into play the obligations which general 
international law prescribes as to the treatment of resident aliens. 
Guatemala contended that Nottebohm, who had been admitted to Guate- 
mala as a Liechtenstein national, had, with regard to his person and with 
regard to the confiscation of his property, not been treated in violation 
of international law. But the treatment by Guatemala made Judge Read 
declare: ‘‘I am bound, in such circumstances, to proceed on the assumption 
that Liechtenstein might be entitled to a finding of denial of justice, if the 
ease should be considered on the merits.’’ Hence Guatemala will be 
estopped from denying Nottebohm’s Liechtenstein nationality for all pur- 
poses, yet, as she is not estopped, as far as diplomatic protection is con- 
cerned, Nottebohm is deprived of the only legal remedy he had. 


(4) Was Liechtenstein Nationality Granted to Nottebohm in Accordance 
with Liechtenstein Law? 

That it was not, was Guatemala’s plea in bar (2 a) as a ground for the 
inadmissibility of the Application. The judgment merely briefly states 
that Liechtenstein produced a certificate of naturalization, and gives the 
circumstances under which naturalization was granted to Nottebohm 
under the Liechtenstein Nationality Law of January 4, 1934.°° Guatemala 
had attacked the validity of the naturalization, particularly with regard 
to two points. 

One point made was that Nottebohm had not lost his German nationality. 
The answer to this allegation is: (a) Nottebohm did lose his German 
nationality automatically under the German Nationality Law of July 22, 
1913, Artiele 25. A certificate of the Senate of Hamburg of June 15, 
1954, was produced attesting the loss of German nationality by Nottebohm 
in consequence of his naturalization by Liechtenstein. Under Article 2 
of the Hague Convention of 1930, the question whether a person possesses 
German nationality must be determined in accordance with German law. 
(b) Guatemala was unable to prove its allegation, and the burden ot 
proof was on the defendant.®°* (e¢) Under international law, the validity 
of a naturalization does not depend on the loss of earlier nationality. 

Guatemala’s other point was that the Liechtenstein law demands that 
the *‘applicant must have ordinarily resided in the territory of Liechten 
stein for at least three years’’; but, under the same law, ‘‘the applicant 
can be exempted from this requirement by way of exception.’’ The grant of 
this exception is, under Liechtenstein law, by discretionary decision of the 
Reigning Prince, a decision which cannot be reviewed by the State Court 
of Liechtenstein. The Reigning Prince had granted the exemption. There 
cannot be the slightest doubt that, as far as Liechtenstein law is concerned, 
Nottebohm had been a Liechtenstein national since 1939, and Guatemala’s 
contention to the contrary ‘‘fails through lack of evidence to support it.’’* 


55 [1955] I.C.J. Rep. 46-48. 56 Ibid. 15-16. 
57 Mavrommatis Case, P.C.I.J., Ser. A, No. 5, p. 30. 


° Judge Read, [1955] I.C.J. Rep. 36. 
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(5) Was Liechtenstein Nationality Granted to Nottebohm in Accordance 
with International Law? 

That it was not, was Guatemala’s plea in bar (2 b) as a ground for the 
inadmissibility of the application. Both parties agreed that, under Articles 
1 and 2 of the Hague Convention of 1930, it is for each state to determine 
under its own law who are its nationals, and that this law shall be recog- 
nized by other states ‘‘in so far as it is consistent with international conven- 
tions, international custom, and the principles of law generally recognized 
with regard to nationality.’’ This agreement on Article 2 resolves noth- 
neither does its invocation by the Court, as this article is in abstract 
terms and contains no criteria; it had been controversial in the literature. 


ing; 
There were, of course, no treaties between Liechtenstein and Guatemala. 
Guatemala conceded that ‘‘there is no system of customary rules nor 
any rigid principles by which States are bound’’; only rules concerning 
fraud and abuse of rights exist.®® 
(a) The issue of abuse of right (abus de droit)—This issue is still 
controversial.*° It is not necessary to investigate it further because it is 
recognized that 
The doctrine . . . cannot be invoked by one State against another 
unless the State which is admittedly exercising its rights under inter- 
national law causes damage to the State invoking the doctrine. 
It is sufficient to point out that Liechtenstein caused no damage 
to Guatemala. ae 


b) The issue of fraud.—The issue of fraud was brought up by Guate- 
mala in different ways. It was said that Liechtenstein had acted fraudu- 
lently in granting its nationality to Nottebohm. But, as Judge Klaestad 
stated, the burden of proof was on Guatemala and ‘‘no evidence has been 
given in support of such contention.’’ No damage was caused to Liechten- 
stein; finally, Guatemala was not at war with Germany. 

It was further contended that Nottebohm did not act in good faith, but 
fraudulently, in applying for and in obtaining the certificate of naturaliza- 
tion. Here again no proof was given by Guatemala. It was said that 
his motive was not to dissociate himself from Germany, but solely ‘‘to 
escape from the consequences of his German nationality under the shield 
of a neutral nationality.’ But, as the dissenting opinions and many 
Writers state, this contention is untenable for many reasons. First, the 
burden of proof was on Guatemala and no such proof was given. Second, 
it is hardly admissible for the Court to consider the motives of Nottebohm 
and it is extremely difficult to prove them. Third, he did lose his German 
nationality. Fourth, it is of the greatest importance to insist upon the 
fact that Guatemala in October, 1939, was not at war with Germany. 
This was the time of the First Consultative Meeting of the Foreign Min- 
isters of the American Republics at Panama, where a declaration of Pan 
American neutrality was adopted, a ‘‘Pan American Neutrality Zone’’ 

59 Ibid. 40. 

6° See Mervyn Jones, loc. cit. 237; Lauterpacht, op. cit. 162; Van Panhuys, op. cit. 
164. 61 Judge Read, [1955] L.C.J. Rep. 37-38. 
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was established, and the Inter-American Neutrality Committee was set up. 
Fifth, even if Nottebohm had changed his nationality for the purpose of 
becoming the national of a neutral state, there existed no rule of municipal 
or international law rendering his naturalization invalid for that reason 
only. 

Finally, Guatemala charged later that Nottebohm’s case was a ‘‘ cloaking 
ease,’ to use such naturalization as a cloak for the property of enemy 
nationals in Guatemala. But, as has been stated before, these allegations 
were not proved and could be considered only by granting an adjournment 
and joining the pleas in bar to the merits. 


(6) The Judgment’s Dualistic Conception of International Law 

As the case stood, it must be said that Nottebohm certainly did acquire 
Liechtenstein nationality, and did so validly, both under Liechtenstein and 
international law. Nor did the judgment adopt the allegations of Guate- 
mala’s pleas in bar (2 a and 2 b), although it is unfortunate that the 
Court twice,®* rather one-sidedly, refers to allegations concerning fraud, 
which had not been proved by Guatemala. The judgment does not adjudi- 
cate upon the validity of the acquisition of Liechtenstein nationality by 
Nottebohm.** 

The judgment approaches the issue of nationality in an orthodox way: 


[t is for Liechtenstein, as it is for every sovereign State, to settle by 
its own legislation the rules relating to acquisition of its nationality. 
. . . It is not necessary to determine whether international law in- 
poses any limitations on its freedom of decision in this domain. Fur- 
thermore, nationality has its most immediate, its most far-reaching 
and, for most people, its only effects within the legal system of the 
State conferring it. Nationality serves above all to determine that the 
person upon whom it is conferred enjoys the rights and is bound by 
the obligations which the law of the State in question grants to or 
imposes on its nationals. This is implied in the wider concept that 
nationality is within the domestic jurisdiction of the State. 

To exercise protection, to apply to the Court, is to place oneself 
on the plane of international law. 

The naturalization of Nottebohm was an act performed by Liechten- 
stein in the exercise of its domestic jurisdiction. The question to be 
decided is whether that act has the international effect here under 
consideration.* 


These dicta cannot be accepted. First, there is an obvious confusion 
between nationality, a concept relevant in international law, and citizen- 
ship. The question here turns on Nottebohm’s nationality, not on his 
Liechtenstein citizenship. 


Second, it is highly to be regretted that this judgment of the highest 
international court reveals an extreme dualistic conception of international 


62 Judge Klaestad, ibid. 32-33; Ad Hoc Judge Guggenheim, ibid. 58, 64-65. 

Ibid. 25, 26. 
6+ Ibid. 20. ‘**The present Judgment does not decide the question, in dispute between 
the Parties, whether the naturalization granted to Mr. Nottebohm was valid or invalid 


Judge 


either under the national law of Liechtenstein or under international law.’ 
Klaestad, ibid. 30. 65 Ibid, 20-21. 
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law, a conception which is theoretically untenable and apt to lead to the 
denial of international law as law. The judgment, in typically extreme 
dualistic fashion, makes a complete separation between municipal and in- 
ternational law. It creates the impression that a sovereign state, in grant- 
ing its nationality and in making its nationality law, acts on a purely 
domestie level and by its own authority,®° and that a state’s ‘‘reserved 
domain’’ has nothing to do with international law. This exclusive juris- 
diction is, as the Permanent Court of International Justice correctly 
stated, given to the state by international law. The states, having the at- 
tribution of competence given to them by international law, a competence 
authorizing them to confer their nationality, not only their citizenship, 
perform an international act. That is why third states have to recognize 
this nationality ; that is why third states have to determine the nationality 
of a person under the law of the state in question. But this competence 
granted to the states is not unlimited, but limited by what we have called 
the link theory in the widest sense. If, on the other hand, states enact 
a nationality law or confer nationality in violation of this widest limitation 
set by international law, they commit an international delinquency. 


(7) The Specific Link Theory 
While recognizing indirectly the validity of Nottebohm’s Liechtenstein 
nationality, the judgment creates the specific link theory er novo. This 
theory can be stated in the judgment’s own words: 
nationality is a legal bond having as its basis a social fact of 
attachment, a genuine connection of existence, interests and sentiments, 
together with the existence of reciprocal rights and duties. It may 
be said to constitute the juridical expression of the fact that the indi- 
vidual upon whom it is conferred, either directly by the law or as the 
result of an act of the authorities, is in fact more closely connected 
with the population of the State conferring nationality than with that 
of any other State . . . it constitutes a translation into juridical terms 
of the individual's connection with the State which has made him its 
national.®? 


And the Court states apodictically : ‘‘this is the character which nationality 
must present.’’ 


(5) Critique of the Specific Link Theory 

It is, of course, true that the judgment does not create the specific link 
theory as a precondition for the validity of a nationality, but, always 
using the ‘‘functional approach,’’ only as a sufficient title for Liechten- 
stein’s right to exercise diplomatic protection with regard to Nottebohm, 
and even so only with regard to diplomatic protection exercised by an 
application to the International Court of Justice, and only vis-a-vis 
Guatemala. The Court had to consider the case of the acquisition of 
hationality by way of naturalization. But, in spite of the narrow basis 
and the narrow range of the judgment, it referred to all kinds of acquisition 


* Mario Giuliano, a dualist, speaks, therefore, of a ‘‘mera liberta di fatto.’ 
67 [1955] CJ. Rep. 23. 68 Tbid, 24. 
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of nationality. That can be seen by the Court’s mentioning the different 
principles, basic for the grant of nationality and necessary by the diversity 
of ethnographic conditions. The judgment declared that 


a State cannot claim that the rules it has thus laid down are entitled 
to recognition by another State unless it has acted in conformity with 
this general aim of making the legal bond of nationality accord with 
the individual’s genuine connection with the State.® 


That the genuine link is thus a functional precondition for all types of 
grant of nationality is further affirmed by the Court’s dictum, speaking 
of nationality ‘‘conferred, either directly by the law or as the result of 
an act of the authorities.”’ 

(a) We have noted before that this basie decision was neither claimed, 
nor discussed by the parties. The ‘‘genuine link’’ theory was only in- 
directly discussed on behalf of Guatemala in connection with the argument 
of abuse of right. Here Professor Henri Rolin (Belgium), Counsel for 
Guatemala, the brilliant international advocate, who may be said to have 
won by his pleadings the Anglo-Iranian Case for Iran, developed this theory 
with his usual skill and subtlety. But it is not in this sense that the 
Court adopted it. 

(b) Whether the genuine link theory would be desirable de lege ferenda, 
has, of course, no importance in evaluating the judgment de lege lata. 
The Court stated correctly, as -it was bound to do, that ‘‘It must decide 
this question on the basis of international law.’’*®° Did it do so? With 
regard to this problem, the statement of Judge Read is pertinent: 


[ do not question the desirability of establishing some limitation 
on the wide discretionary power possessed by sovereign States: the 
right, under international law, to determine . . . who are their own 
nationals and to protect such nationals. 

Nevertheless, | am bound, by Article 38 of the Statute, to apply 
international law as it is—positive law—and not international law as 
it might be if a Codification Conference succeeded in establishing new 
rules limiting the conferring of nationality by sovereign States. sa 


Under Article 35 of the Statute the Court is under a duty ‘‘to decide 
in accordance with international law,’’ i.e., in accordance with interna- 
tional conventions, international customary law, or, as a source, if there 
are no conventions and castomary law, the general principles of law recog- 
nized by civilized nations; and, finally, as a mere subsidiary means for the 
determination of rules of international law, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations. 
This wording constitutes a compromise between civil law and common law 
jurists. 

(ec) True, the ‘‘genuine link’’ theory was not invented by the Court. 
But the Court was unable to quote treaties or to show any general prin- 
ciples of law. There are writers (like Redslob), who have defended this 


69 Tbid. 23. 70 Ibid. 17. 
71 Tbid. 39. 
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theory ; but the sharp attack to which the Nottebohm Judgment has been 
subjected by many writers of different nations proves convincingly that this 
theory by no means constitutes the communis doctorum opinio. The 
Court, like Guatemala, was unable to quote a single judicial precedent 
in favor of the genuine link theory as constituting positive international 
law. It is certainly true that the genuine link theory finds expression 
in the practice of a number of states, such as the United States and many 
others.** It is perfectly true that many nationality laws demand previous 
domicile for granting nationality by way of naturalization. But it is one- 
sided if the Court states that ‘‘The Liechtenstein Law of January 4th, 
1934, is a good example’ of the genuine link theory.** Liechtenstein and 
Guatemala had agreed that dispensations from the requirements of pre- 
vious domicile are frequent. As Mervyn Jones states,** Guatemala’s own 
nationality law exempts from the condition of five-years’ residence 
“Spaniards and Ibero-Americans without defining them.’’ The Court 
could, therefore, have stated equally well that Guatemala’s own nationality 
law is a good example of the dispensation from the requirement of previous 
domicile. There are states which allow naturalization, ‘‘as an exceptional 
measure’’ without any connection.** There are, finally, states granting 
naturalization without any condition ;** none of these laws has been at- 
tacked as being in violation of international law. Certainly, compulsory 
naturalization is internationally illegal; there must be, as Sereni states, a 
minimum link; but ‘‘even the most tenuous links are sufficient to justify 
the grant of nationality to one who voluntarily applies for it’’;** or, as 
Van Panhuys formulates it, ‘‘the voluntary application by the applicant 
and the willingness of the state to grant its nationality constitute the 
minimum link which general international law demands.’’** The practice 
of states proves the statement by Judge Klaestad that ‘‘international law 
does not, however, require previous residence in the country as a condition 
for naturalization, nor does it presuppose a subsequent residence there.’’ ** 

The Court has not been able to prove a rule of customary general inter- 
national law establishing the condition of a genuine link for other forms 
of acquisition of nationality. It is clear that the acquisition of nationality 
jure soli may be wholly fortuitous, and a child may have no specifie link 
at all with the country in which it has been born. On the other hand, a 
person may be a national of a state jure sanguinis without having the 
slightest genuine link with that country. Both types of situations are 

*2See U.N. Legislative Series: Laws Concerning Nationality, U.N. St./Leg./Ser. 
B 4, and Add. 1 and 2 (Sales No. 1954 V1), 1954, as well as Supplement, St./Leg./ 
Ser. B 9 (Sales No. 59,3). We find, e.g. the following Cambodian Statute of 1954, 
Art. 21: ‘La nationalité cambodgienne est la lien & la fois spirituel et politique 
qui unit une personne physique ou morale a 1’Etat cambodgien.’’ 

78 [1955] L.C.J. Rep. 22. 74 Loc. cit. 236. 

75 Ibid., note 12. 

76° A special nationality law exists in the Soviet Union in enabling aliens, whatever 
their nationality or race, to acquire Soviet Union citizenship. No special conditions 
have to be fulfilled for that purpose.’’ Kojevnikov, in 1952 Yearbook of the Inter 
national Law Commission 7 (U.N., 1958). 77 See footnote 4 above. 

‘SOp. cit. 156. 79 [1955] L.C.J. Rep. 29. 
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very frequent and never have been regarded illegal by the practice of 
states. In this sense Judge Read remarks: 


In the case of many countries such as China, France, the United 
Kingdom and the Netherlands, the non-resident citizens form an im- 
portant part of the body politic and are numbered in their hundreds 
of thousands or millions. Many of these non-resident citizens have 
never been within the confines of the home State.*° 


Ad Hoc Judge Guggenheim states: 


International law does not, for example, in any way prohibit a State 
from claiming as its nationals, at the moment of their birth, the de- 
seendants of its nationals who have been resident abroad for centuries 
and whose only link with the State which grants its nationality is to 
be found in descent, without the requirement of any other element 
connecting them with that State. os 


The Court has, therefore, been unable to quote precedents or to show 
a rule of customary general international law in favor of the requirement 
of a genuine link, particularly if we take into consideration the very 
stringent conditions which the Court laid down in the Asylum Case for 
the coming into existence of a rule of customary international law.** 

(d) It is highly interesting to note—a circumstance not mentioned in 
the judgment—that five years prior to the Nottebohm Judgment, when 
Nottebohm brought an action against the United States for reparation as 
the result of the seizure of his property as that of an alien enemy, the 
action was settled out of court in favor of Nottebohm; it was recognized 
by the United States that ‘‘the evidence showed the party .. . as non- 
enemy.’’ 

(e) There is another critique, valid also de lege ferenda. The Court 
itself states that previous or subsequent domicile in the country of naturali- 
zation is, by no means, the only proof of a genuine link: 


Different factors are taken into consideration, and their importance 
will vary from one case to the next: the habitual residence of the 
individual concerned is an important factor, but there are other 
factors such as the centre of his interests, his family ties, his participa- 
tion in public life, attachment shown by him for a given country and 
inculeated in his children, ete.** 


Thus, the new rule created by the Court replaces the objective criteria 
of nationality with vague and subjective criteria, a replacement that 1s 
bound to lead to uncertainty. Judge Read makes a strong attack: 


. . . When one considers the occasions for invoking [nationality] . - - 
it becomes evident that certainty is essential. There must be objective 
tests, readily established, for the existence and recognition of the 


80 Ibid. 44. 

81 Ibid. 56. See also Mgrvyn Jones, loc. cit. 239-240. 

82 This point is made by Judge Klaestad. [1955] L.C.J. Rep. 30. 
83 See the detailed statement in Glazer, loc. cit. 323. 

84 [1955] I.C.J. Rep. 22. 
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status. That is why the practice of States has steadfastly rejected 
vague and subjective tests . . . sincerity, fidelity, durability, lack of 
substantial connection. . . .*° 
In the same sense Ad Hoc Judge Guggenheim attacks the replacement 
of objective by subjective considerations, points to the fact that the new 
rule is in no way in accordance with present practice and warns of the 
danger that such vague principles would open the door to arbitrary de- 
cisions.**® 

(f) As the Court, by its own authority, established the new rule of the 
“genuine link,’’ it measured the facts of the case as against this new rule 
and tried to show that the conditions of this new rule are not fulfilled. 
The Court asked ‘‘whether the factual connection between Nottebohm and 
Liechtenstein in the period preceding, contemporaneous with and following 
his naturalization appears to be sufficiently close, so preponderant in rela- 
tion to any connection which may have existed between him and any other 
State, that it is possible to regard the nationality conferred upon him as 
real and effective, as the exact juridical expression of a social fact.’’ Let 
us repeat that nothing in positive international law authorized this ques- 
tion. The Court then goes on to say that Nottebohm had no settled 
abode in Liechtenstein, no interests exercised or to be exercised there, 
no intention to transfer all or some of his interests and business activities 
there; that the naturalization was lacking in the genuineness requisite to 
an act of such importanee.*’ All these statements are legally irrelevant, 
beeause they do not refer to conditions established by positive international 
law, 

But there are also one-sided statements in the judgment, based on 
motives, or referring to allegations by Guatemala, which she has failed 
to prove. Thus the Court states that he had always retained his connec- 
tions with members of his family who had remained in Germany, and 
always had business connections with that country. Quite correct; but 
is there here anything illegal under municipal or international law? And 
when the Court continues that ‘‘there is nothing to indicate that the ap- 
plication for naturalization . . . was motivated by any desire to dissoci- 
ate himself from the Government of his country,’’ we are amazed; not only 
is this a statement of motives, but there is no proof that Nottebohm, while 
having business and family connections with Germany, was politically 
an adherent of the Hitler Government. The Court, in rather strange 
Statements, says that in 1946 he attempted to return to Guatemala, ‘‘and 
he now complains of Guatemala’s refusal to admit him’’; that ‘‘There, 
‘00, were several members of his family who sought to safeguard his in- 
terests’’; that he went to Liechtenstein only because of the refusal of 
rnp to admit him; that he did not in any way alter his manner 
of life.88 


This extremely one-sided recital is vigorously attacked by Judge 
Klaestad, who correctly states that Guatemala had taken measures to 


“Ibid. 46. 86 Ibid. 55-56. 
‘Ibid. 24-26, 88 Ibid. 25-26. 
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confiscate his property during his internment in the United States and 
that it was only natural that he wanted to return to Guatemala to de- 
fend his interests. The dissenting Judge recalls that Nottebohm’s property 
was confiscated in 1949, at a time when he had been domiciled for more 
than three years in Liechtenstein.** At the time of the judgment, we 
may add, Nottebohm had been a Liechtenstein national for sixteen years 
and had fulfilled even the ‘‘genuine link’’ condition by a domicile in 
Liechtenstein for nine years. Much more detailed is the criticism by 
Judge Read *’ and by Ad Hoc Judge Guggenheim.” 


(9) The Special Problem of Dual and Multiple Nationality 
As the Court was unable to prove that its new genuine link theory is 
positive international law with regard to the case at bar, namely, with 
regard to an individual who, at all times of his life, had only one national- 
ity, it took refuge in its reasonings as to the very particular and entirely 
different problem of dual and multiple nationality. It is, therefore, neces- 
sary to investigate this problem. The judgment * bases its reasoning on 
the problem of dual nationality, which in no way fits this case. The Court, 
considering the narrow basis and the narrow range of the judgment, had 
to deal with the acquisition of nationality by naturalization and the 
validity of the naturalization as a sufficient title for Liechtenstein’s right 
to exercise diplomatic protection by way of an application to the Interna- 
tional Court of Justice vis-i-vis Guatemala. But, in spite of this narrow 
range, in spite of its functional approach, the reasoning of the judgment 
necessarily goes farther. It speaks of all types of double nationality, 
e.g., through a conflict of the jus soli and jus sanguinis. It speaks of a 
conflict of nationality not only from the point of view of the exercise 
of diplomatic protection through an application to the International Court 
of Justice vis-A-vis a particular state. The judgment is forced to admit 
that ‘‘In most cases arbitrators have not strictly speaking had to decide a 
conflict of nationality as between States’’; that ‘‘courts of third States 
. . . have done so not in connection with the exercise of protection, which 
did not arise before them.’’ * 
The judgment states that 
International arbitrators [in cases of dual nationality| .. . have 
given their preference to the real and effective nationality, that which 
accorded with the facts, that based on stronger factual ties betwee! 
the person concerned and one of the States whose nationality 1s I- 
volved.** 


The judgment cites the Bancroft Treaties, and concludes wrongly that 
the ‘‘genuine link’’ theory is proved by the practice of states, arbitral and 
judicial decisions and the opinion of the writers. The judgment itself 
does not invoke any established rule of international law, but speaks only 
of ‘‘tendencies.’’*° The judgment invokes the studies under the auspices 


89 Ibid. 31. 90 Ibid. 44-46. 
1 Ibid. 56, 61-62. 92 Ibid. 21-23. 
93 Ibid. 21-22. 94 Ibid. 22. 
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of the League of Nations and the United Nations and Articles 1 and 5 
of the 1930 Hague Convention. 

Has the judgment, at least with regard to the entirely different problem 
of dual or multiple nationality, proved the genuine link theory as a con- 
dition established by general international law? We think not. First; 
such problems arose in third states, not with regard to diplomatic pro- 
tection, but with regard to conflicts concerning military service, with re- 
gard to treaty rights enjoyed by the nationals of a particular state, with 
regard to problems of conflict of laws, where nationality may play a sub- 
ordinate réle, as, e.g., in common law countries the connecting factor is not 
nationality, but domicile; there are, therefore, no precedents for the case 
at bar. The quotation of the Bancroft Treaties is not pertinent, as Judge 
Read ** and Ad Hoc Judge Guggenheim,” as well as many writers, point 
out; they do not constitute a precedent for the Nottebohm Case. These 
treaties were bilateral treaties, binding only on the contracting parties, 
to which neither Liechtenstein nor Guatemala belonged; they were abro- 
gated on November 6, 1917, and cannot be regarded as reflecting the rules 
of general international law. The present case, as Ad Hoc Judge Guggen- 
aeim points out, is entirely different: Nottebohm was not a Liechtenstein 
national who went to Guatemala, was naturalized there and returned to 
Liechtenstein. Also the judgment’s invocation of Articles 1 and 5 of the 
1930 Hague Convention means little; the judgment does not invoke the 
first sentence of Article 1, nor the very different, but basic, Articles 3 and 
4. In order to show a customary rule of general international law, it is 
necessary, as the Court did in the Asylum Case,®* to point to repeated and 
recurrent acts: no evidence of such custom has been given.*® 

As to precedents concerning double nationality in municipal courts and 
international tribunals, the pattern is, by no means, so simple, but rather 
involved. In Re Chamberlain’s Settlement **° the court decided to take 
over Chamberlain’s assets in England under the Treaty of Versailles, 
holding him to be a German, i.e., an ex-enemy national, under German 
law, although he was also a native-born British subject and his German 
naturalization at a time when the King was at war with Germany would, 
under English law, normally not be recognized. At the same time, the 
court made it crystal clear that, should he ever return to England, he 
would be hanged for high treason, the court regarding him for purposes 
of that action exclusively as a British subject. 

As to international tribunals occupied with the problem of dual or 
multiple nationality, we must distinguish: 


(a) If a person has two or more nationalities, he may be regarded as 
its national by each of the states whose nationality he possesses. This is 


%6 Ibid. 41, 97 Ibid. 59-60. 

[1950] LC.J. Rep. 276 ff. 

*® The U. S.-Italian Peace Commission considered the Bancroft Treaties carefully and 
took them for the basis of its decision, but under completely different circumstances: 
for there the two nationalities claimed were those of two states bound by a Bancroft 
Treaty, and the time involved was a time when this treaty was fully in force. 

100 Great Britain, [1927] 2 Ch. 533. 
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the basic rule of Article 3 of the Hague Convention of 1930. Each state 
may regard him exclusively as its own national, regardless of any ‘‘ genuine 
link’’ requirement. Hence, each state may exercise diplomatic protection 
vis-a-vis third states. Thus, in William MacKenzie v. Germany,’ the 
United States espoused the case of a British subject, born in Canada of a 


British father, who jure soli was also an American national, who had 


returned to England while still a minor. No ‘‘genuine link’’ with the 
United States prior to settling in Massachusetts in 1894 could have been 


claimed. 
(b) An exception is when the problem of dual nationality arises within 


a third state, and only for this hypothesis the exceptional rule of Article 


5 of the Hague Convention of 1930 is made. But the same problem may 
arise in an international tribunal, if a state espouses the case of a dual 
national against a state of which he is not a national. The same problem 
may also arise, apart from diplomatic protection, if a dual national him- 
self can bring an action against a state of which he does not possess the 
nationality, as was possible under the Mixed Arbitral Tribunals established 
by the Peace Treaties concluded after the first World War.'°? Here the 
relatively closer link prevailed. 

(c) Further exception from the first general hypothesis is the diplomatic 
protection exercised by a state through the espousal of a case of a double 
national against a state whose nationality he equally possesses. The great 
majority of cases are those in which the action is brought against the 
state of the other nationality, with which state the individual has closer 
relations and which is, at the same time, the state responsible for the 
wrong. In such a situation the international tribunal may, as in the 
Flutie Cases and the Flegenheimer Case, decide that the person in question 
does not possess one of the two nationalities, and specifically not the 
nationality of the espousing state. But also in the normal case, when 
both nationalities are recognized as valid, the many decisions of interna- 
tional tribunals, as Briggs states, ‘‘have not led to a uniform rule.” 
Van Panhuys*’* has now made a careful study on this subject and has 
convincingly proved that there is much confusion and a great lack of 
clarity, but that the principle of equality will be considered as the primary 
rule of general international law. In this sense the basie Article 4 of the 
Hague Convention of 1930—an article quoted by the judgment—provides: 

A State may not afford diplomatic protection to one of its nationals 
against a State whose nationality such person also possesses. 
The mere fact that a person has the nationality of two states, regardless 
of the question with which state he has relatively closer factual ties, pre- 
vents any of these two states from exercising diplomatic protection against 
the other state. This principle, reaffirmed by Article 4 of the Hague 

101 U, S.—Germany, Mixed Claims Commission, 1925. Decisions and Opinions of the 
Commission 628; 20 A.J.I.L. 595 (1926). 

102 See, ¢.g., Baron Frederic de Born v. Jugoslavia, Hungary-Jugoslavia, Mixed 
Arbitral Tribunal, 1926, 3 Recueil des Décisions des Tribunaux Arbitraux Mixtes 501. 
103 Work cited note 45 above, p. 516. 104 Op. cit. 73-81. 
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Convention of 1930, has also prevailed in the practice of international 
tribunals. It is true that sometimes, as in the Canevaro Case, the 
principle of relatively closer ties with the defendant state has also been 
invoked. But it ean be said, with Van Panhuys, that both principles were 
used, that the second served only to reinforce the first, and that, under 
the circumstances of the case, both principles would have led to exactly 
the same result. To that must be added that it by no means follows from 
the Canevaro decision that Peru could exercise diplomatic protection of 
this double national against Italy. 

It is, therefore, doubtful whether there is, even under the special 
hypothesis of double or multiple nationality, a general rule of interna- 
tional law requiring a ‘‘genuine link’’ as a prerequisite for the exercise 
of diplomatic protection. But even where the ‘‘closer link’’ test was 
applied by international tribunals, they prove nothing as to the case at 
bar, and this for two different reasons. 

The judgment, speaking of cases of double nationality, says: 

In order to decide this question arbitrators have evolved certain prin- 
ciples for determining whether full international effect was to be 
attributed to the nationality invoked. The same issue is now before 
the Court.?°® 
But this is obviously not the case. Nottebohm was at no time a double 
national. He never was a national of Guatemala. Judge Read is right 
in stating that ‘‘the problems presented by conflicting claims to nationality 
and by double nationality do not arise in this ease.’’ He is equally right 
in stating: ‘‘I do not think that it is permissible to transfer criteria de- 
signed for cases of double nationality to an essentially different type of 
relationship.’’?°’ Ad Hoc Judge Guggenheim also emphasizes that 
The test of effective connection with respect to nationality has only 
been laid down for the purpose of resolving conflicts arising out of 
dual nationality. . . 
The much-invoked Hague Convention of 1930 is not a convention concern- 
ing problems relating to nationality laws in general, but only a convention 
concerning questions relating to the conflict of nationality laws. Judge 
Basdevant long ago, in a scientific writing,’ defended the ‘‘genuine 
link”’ theory, but he dealt there with problems of double nationality. Van 
Panhuys maintains that the Court in the Reparation Case referred ‘‘to 
the ordinary practice whereby a state does not exercise protection on behalf 
of one of its nationals against a state which regards him as its own 
national,’’° hence te the equality doctrine. But in the Nottebohm case, 
Van Panhuys continues, ‘‘the Court openly declared itself in favor of the 


principle of effective nationality, but it did so in a completely different 
context,’ 


‘6 Tribunal of the Permanent Court of Arbitration, 1912, James Brown Scott, Hague 
Court Reports, 1916, p. 284. 106 [1955] I.C.J. Rep. 

107 Ibid. 42. 108 Ibid. 59. 

- Jules Basdevant, Conflits de Nationalité dans les Arbitrages Vénézuéliens de 1903- 
1905 (1909). 110 Op. cit. 78. 
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The second reason is, that even where courts of third states or inter- 
national tribunals, in cases of double nationality, did apply the effective 
nationality test, they did so because they had to choose between two 
nationalities; and they did not create a precedent for the ‘‘genuine link”’ 
theory of the judgment; they did not ask for a link, ‘‘so preponderant in 
relation to any connection which may have existed between him and any 
other state,’” but only for stronger links with one or the other state, of 
which he possessed nationality. It is arguable that a dual national has 
equally strong links with both the states of which he is a national, or 
that he has the closest links with a third state of which he is not a national 
but in which he is domiciled ; but all that is irrelevant. The test, as applied 
by courts of third states or international tribunals does not evaluate an 
absolute genuine link, but only relatively stronger links as between those 
states of which he possesses the nationality. 

The judgment has hardly proved the existence of an 
rule even in cases of double nationality, having nothing to do with the 
case at bar. Nor has the judgment proved the genuine link as a require- 
ment of positive international law in cases where the person involved 
has had at all times only one nationality. The genuine link theory, as 
Mervyn Jones states,''' is a novel one, based only on the authority of the 
Court ; the conclusion is, therefore, inescapable that the genuine link theory 
is not required by international law and, as applied in the Nottebohm Case, 
constitutes a clear-cut instance of judicial legislation. 


‘ 


‘absolute link” 


Il. DipLomatic PROTECTION 


General international law actually in foree contains norms for the treat- 
ment of aliens, including the rule of the international minimum standard; 
a violation of these rules by the state of the residence of the alien consti- 
tutes an international delinquency. Under general international law, the 
state of nationality has the right of diplomatic protection on behalf of its 
nationals abroad. This is merely a right, not an international duty; 
how and whether the state of nationality in a concrete case will or will 
not exercise diplomatic protection is, as far as international law is con- 
cerned, discretionary with that state. Diplomatic protection can be exer- 
cised through the state of nationality’s Embassies, Legations, Consulates, 
by diplomatic protests and demands; it may be exercised by coercive meas- 
ures; it may also be exercised by espousing the case of its injured national 
before international tribunals or an international court. The state exer- 
cises its right and does not act as an agent or attorney of the injured 
private individual. Under general international law, individuals are not 
subjects of international law and cannot bring their case into an inter- 
national court against another state. Statements to the contrary by de- 
fenders of human rights,’'? are not correct statements of the international 
law in force, but merely critiques of this law or proposals de lege ferenda. 

111 Loc. cit. 242. 

112 Institut de Droit International, 1931, 1932; H. Lauterpacht, International Law 
and Human Rights 27 (1950). 
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The Permanent Court of International Justice stated in the Mavrommatis 
Case, 1924,""* and in the Panevezys-Saldutiskis Railway Case, 1939,""* that 


the rule of international law is that in taking up the case of one of its 
nationals, by resorting to diplomatic protection or international judicial 
proceedings on his behalf, a state is in reality asserting its own right, 
the right to ensure in the person of its nationals respect for the rules 
of international law. 


That is why international tribunals have held that the case, which in the 
prior exhaustion of local remedies was between the private individual 
and a local court, entirely changes its character by the espousal of the 
state of nationality. It becomes, then, an international procedure between 
states; the espousing state has a right to dispose of the claim, can compro- 
mise it, can accept less than the damage suffered by its national. The 
payment of indemnities is from state to state and the espousing state is 
not bound by international law to give the full indemnity to its national. 
Diplomatic protection is the right of the state; that is why a private 
individual cannot, through a Calvo clause, contract away the right of his 
state. While there are cases in which diplomatic protection can be exer- 
cised for non-nationals, the general rule is that diplomatic protection can 
be exercised only by a state and only on behalf of a person who was its 
national, both at the time of the alleged injury and at the time when 
diplomatic protection was being exercised." The Panevezys Case states: 


The right {of diplomatic protection] is necessarily limited to inter- 
vention on behalf of its own national, because, in the absence of a 
special agreement, it is the bond of nationality between the state and 
the individual which alone confers upon the state the right of diplo- 
matie protection.''® 


The Nottebohm Judgment approaches, first, the problem of diplomatic 
protection, as well as that of nationality, in an orthodox fashion, invoking 
cases of the Permanent Court of International Justice.** But, although 
granting the Liechtenstein nationality of Nottebohm, it decides that the 
exercise of diplomatic protection on his behalf is inadmissible vis-d-vis 
Guatemala. The international law actually in foree restricts the right 
of diplomatie protection only where nationality does not have to be recog- 
nized, and in cases of dual nationality, where the action is brought against 
a state whose nationality the individual also possesses. No such condition 
arises in the Nottebohm case. That is why Judge Klaestad attacks the 
“Severance of diplomatic protection from the question of nationality.’’ ™* 
And Judge Read states: ‘‘Nationality and diplomatic protection are closely 
inter-related. The general rule of international law is that nationality 
gives rise to a right of diplomatic protection.’ Ad Hoc Judge Guegen- 


"3 P.C.LJ., Ser. A, No. 2, p. 12. 114P.C.1.J., Ser. A/B, No. 76, p. 16. 
'15 Lauterpacht, op. cit. 183. 

16P.C.1J., Ser. A/B, No. 76, 1939, p. 16. 

"7 [1955] L.C.J. Rep. 24. 118 Tbid. 30. 

119 Tbid. 46. 
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heim treats this problem clearly: There are examples of situations in which 
the grant of nationality is invalid with the direct consequence that it 
cannot form the basis of diplomatic protection; none of these situations 
applies here.**° As to other situations, a rule of law would have to be 
proved and it has not been proved. There is no precedent vis-a-vis a 
state of mere domicile. 

The judgment adds, therefore, a new restriction on a state’s right to 
exercise diplomatic protection and this new restriction has no basis in 
international law. It is, as Mervyn Jones says, ‘‘a novel principle,’’ an 
‘‘entirely new theory of international claims.’’'*' And the Lotus Judg- 
ment stated: ‘‘ Restrictions upon the independence of states cannot be pre- 
sumed.’”’ 

The extreme dualistic conception, upon which the Nottebohm Judgment 
is based, has separated municipal and international law. The functional 
approach which the judgment uses has severed the conferring of nationality 
from its recognition by foreign states, has severed nationality from diplo- 
matie protection, has severed the different forms of diplomatic protection, 
and has questioned the recognition of nationality as a sufficient title for 
diplomatic protection vis-i-vis different states. By severing nationality 
from the closely interrelated diplomatie protection, ‘‘diplomatic protection 
has been diluted,’’ ‘‘the decision represents a departure from international 
tradition, and facts of the case do not warrant such a departure.’ '** 

The judgment severs not only nationality as the link for the exercise of 
diplomatic protection by the state. It also severs nationality as the link 
between the individual and the law of nations. It deprives Nottebohm of 
the only legal remedy he had, sixteen years after his acquisition of Liechten- 
stein nationality, with the result that no justice is being done to him either 
on the national or international level. 


THE JUDGMENT (SEcoND PHasE)—De LeGe FERENDA 


I. GENERAL REMARKS 


It must be stated de lege lata that the Nottebohm Judgment is not based 
on international law actually in foree. Judge Lauterpacht has stated that 
the Court must apply the law in force; it is not its function deliberately to 
change the law so as to make it conform with its own views of justice and 
expediency; and he speaks of the ‘‘hazardous course of judicial legisla- 
tion.’’'** Even common law courts, as Mr. Justice Holmes stated, can 
change the law only ‘‘interstitially.’’ On the other hand, it is recognized 
that the International Court of Justice has an important task to fulfill in 
developing international law. Where is the borderline between develop- 
ment of international law and judicial legislation? Judge Lauterpacht 
gives four examples of judicial legislation: relying on general principles 
of law, relying on parallel developments, absence of a generally accepted 


120 Tbid. 53-54. 121 Loc. cit. 231, 243. 
122 Glazer, loc. cit. 314. 123 Op. cit. 75, 19. 
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rule of international law, and a certain flexibility of international law.'** 
None of these examples applies here. 

Most writers speak of the Nottebohm Judgment as of a ‘‘novel’’ or ‘‘en- 
tirely new’’ doctrine ; even those who approve the judgment call it ‘‘revolu- 
tionary.’’ Professor Oliver Lissitzyn and Mr. Loftus Becker agreed that 
‘“‘the Nottebohm decision could be called fairly unpredictable.’’'*° This 
is dangerous for the Court’s own activity, since it does not have very much 
to do. Communist states and new Asian and African states do not go to 
the Court. It is usually the European states which resort to the Court. 
But Judge Lauterpacht has asserted that 


an International Court which yields conspicuously to the urge to 
modify the existing law may bring about a drastic curtailment of its 
activity. Governments may refuse to submit disputes to it.’*° 


And so devoted an adherent of international judicial procedure as Mr 
C. Wilfred Jenks states that 


one of the main qualities in a Court likely to make it attractive to 
governments is not . . . the extent to which they are attempting to 
develop the law imaginatively on constructive lines, but the pre- 
dictability of the Court as a whole. . . . There must exist a reasonable 
degree of confidence that the Court will follow those rules of law, 
right or wrong, which have hitherto been regarded as usually ac- 
cepted. . . . When an international court suffers from a certain lack 
of predictability, compulsory jurisdiction is likely to suffer.’*’ 

In evaluating the Nottebohm Judgment de lege lata, the eventual de- 
sirability of the new norm created by the judgment does not enter. But 
in evaluating the judgment de lege ferenda, it is exactly this desirability, 
together with the willingness of states, which has to be considered. Al- 
though the judgment is binding only for the specific case on the parties, and 
stare decisis is no part of international law actually in force, naturally 
the prestige of the Court will give to its judgment a high degree of 
persuasive authority. States have followed in their practice the line 
laid down in a judgment of the Court. But, from a legal point of view, 
the judgments do not constitute international law. As Judge Lauterpacht 
has stated, ‘‘they are not binding upon states, nor are they binding upon 
the Court.’’'?* Whether the new doctrines, on which the Nottebohm 
Judgment is based, will become international law, depends entirely on 
the practice of states. 


Il. NATIONALITY AND DiepLOMATIC PROTECTION 


There is no doubt that it might be desirable to achieve a clean distribu- 
tion of the world’s population among the existing sovereign states and 


124 Tbid, 155-220. 

125 Proceedings, Second Summer Conference on International Law, Cornell Law 
School, 1958, pp. 146-147. 126 Op. cit. 76. 

127 Institut de Droit International, Annuaire, 1957, Vol. I, pp. 169-171. See also E. 
Giraud, ibid. 272-273. 128 Op. cit. 22 


| 


‘ar 


| | 
> 
) 
i 


ee 


564 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


thus avoid all conflicts of dual or multiple nationality as well as of state- 
lessness. But in order to achieve that, it would be necessary for inter- 
national law to regulate the problems of nationality, not by a mere 
attribution of competence to the sovereign states, but directly by substantive 
rules establishing uniform principles for the grant of nationality. Even 
that, as this writer stated thirty-two years ago, would not be sufficient. 
For even if a universal treaty to this effect were concluded and ratified, 
the difference of languages and the difference of interpretation by munici- 
pal courts would soon again introduce causes of conflict. It would, there- 
fore, be necessary also to create a Supreme International Court of Na- 
tionality to keep the application of the universal treaty uniform. But 
the achievement of such a universal treaty is not politically possible. 
Much that would be desirable de lege ferenda cannot be done. It would, 
for instance, be highly desirable to end the chaotic status of American 
divorce laws by a uniform Federal statute on divorce; but it cannot be 
done. The Nottebohm Judgment itself recognizes the political impossi- 
bility because of ‘‘the diversity of demographie conditions.’’'*’ But 
it lays down the new rule that every principle for the grant of nationality, 
however diverse, must embody the genuine link doctrine as laid down by 
the Court. 

Such a development of international law seems to us entirely un- 
desirable. First, it is not always possible, under the conditions of mod- 
ern life, to determine with what state a person has a factual connection, 
absolutely preponderant in relation to any connection which may have 
existed between him and any other state. Second, the important link of 
nationality which, under present international law, is a legal link, im- 
periously demands objective and secure criteria, whereas the ‘‘genuine 
link doctrine’’ introduces purely subjective criteria, shifting from case to 
case, and would therefore necessarily lead to a situation of uncertainty 
as to nationality which would be undesirable from all points of view. 

It is, of course, technically true that the judicial legislation concerning 
the genuine link theory, introduced by the Nottebohm Judgment, does not 
touch nationality as such, but only nationality as a sufficient title for 
Liechtenstein to exercise diplomatic protection, and that only by an appli- 
cation to the International Court of Justice, and even so only vis-a-vis 
Guatemala. But as the inadmissibility of Liechtenstein’s application 1s 
not based on any special reason which Guatemala may have had for re- 
fusing to recognize the effects of the nationality in the field of diplomatic 
protection, but exclusively on the allegedly missing ‘‘genuine link’’ in 
granting nationality by naturalization, the result is practically the same. 
In spite of the Court’s dualistic conception and functional approach, the 
judgment is exposed to a wide interpretation as to the other effects of 
nationality, ‘‘for example, treaty rights enjoyed by the nationals of a 
particular State in regard to monetary exchange, establishment and access 
to municipal courts of a third State, ete.’’**° The Nottebohm legislation 
would not only introduce the highest degree of insecurity and uncertainty 
63 
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into the problem of nationality, but also tear apart the unity of the insti- 
tution of nationality. 

The International Court of Justice has, by its judgments, made two 
additions to the law of diplomatic protection. The case on Reparations for 
Injuries Suffered in the Service of the United Nations brought an ex- 
tension of the right of diplomatic protection from states to international 
organizations. While this approached international legislation, it can be 
fully justified as falling under the legitimate task of the Court to develop 
international law. For the Court reasoned not only by analogy, but on 
the basis of the positive international law of the U.N. Charter, bringing 
out the implied powers of the United Nations. There is little doubt that 
this decision is on the way to becoming international law. But the 
Nottebohm Judgment diluted the long-established right of diplomatic pro- 
tection by states. Not only is this judicial legislation de lege lata in 
complete contradiction to the rule of international law that nationality 
should not be dissociated from diplomatic protection in cases where the 
protected person has only one nationality, but it is also undesirable dé 
lege ferenda. 

True, it could be said that it would be desirable in the interest of 
peaceful relations to prevent states from exercising diplomatic protection 
on behalf of persons who are not really their nationals. It is also true - 
that the exercise of diplomatic protection can and has been abused by 
powerful states vis-A-vis weaker states. Yet the necessity of retaining 
the institution of diplomatic protection is universally recognized and is 
today, perhaps, more important than ever. The growing international 
connections, the mass migrations from state to state, the activity of invest- 
ment and establishment abroad, often furthered by the state also in states : 
Where there is, as in Communist states or the new African and Asian 


states, less legal security for foreign persons and assets, have led writers : 
even to consider the question whether municipal law should not create ’ 


a legal duty for the state to exercise diplomatic protection on behalf of 
its nationals.'** 

The judicial legislation laid down by the Nottebohm Judgment restricts 
the right of diplomatie protection by states without any basis in positive , 
international law and severs nationality as the principal link from diplo- 
matie protection. Nor can it be said that the Nottebohm doctrine is ‘‘ pro- 
gressive’’ in the sense of enhancing the individual’s right to protect himself 
independently of his state. For the judgment stands not only on the 
orthodox viewpoint that a state exercises its own right through diplomatic 
protection, but enhances this exclusive right of the state by its doctrine. 

On the other hand, it is true that, under general international law, the 
individual has no standing in an international court; that, in spite of the 
emphasis by the United Nations on ‘‘Human Rights,’’ international law, 
as it is today, and international organization are still inadequate to give 


181 [1949] L.C.J. Rep. 174; 43 A.J.I.L. 589 (1949). 
'82See Karl Doehring, Die Pflicht des Staates zur Gewiihrung diplomatischen 
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direct international protection to individuals. Private persons must rely 
on diplomatic protection by their states. Hence, the severance of na- 
tionality from diplomatic protection, as nationality is the link between an 
individual and the law of nations, is of far-reaching consequence. Under 
its novel doctrine the Nottebohm Judgment declared the application of 
Liechtenstein inadmissible at a time when Nottebohm had been a Liechten- 
stein national for sixteen years and had had his permanent domicile in 
Liechtenstein for nine years. As there is no other state in the world that 
could exercise diplomatic protection on behalf of Nottebohm, the latter, 
for all practical purposes, has been rendered stateless. Is that progres- 
sive? Is it in accordance with Article 15 of the Universal Declaration of 
Human Rights, which, although containing no legal norms, lays down 
moral principles that ‘‘everyone has the right to a nationality’’? Is that 
in accordance with the efforts of the United Nations? ** The Nottebohm 
Judgment has not only precluded the Court from the possibility of 
adjudicating the important issue of war confiscation measures, but it has 
also deprived Nottebohm of the only legal remedy he had, has made him 
practically stateless, and has prevented justice from being done to him, 
either on the municipal or international level. That cannot be a proper 
administration of international justice. 

It must also be taken into consideration that the Nottebohm Judgment 
declared Liechtenstein’s application inadmissible vis-a-vis a mere state 
of domicile. This brings up serious problems de lege ferenda. Latin 
American states, disappointed with the Asylum Case '** and the Haya d 
la Torre Case,’** should approve the Nottebohm Judgment. Does this 
judicial legislation not look like abolishing diplomatic protection in behalf 
of aliens domiciled in the country, a goal for which, by way of the Calvo 
clause, they have aimed, at least, to make the individual renounce the 
invocation of diplomatic protection by his state. Shall there be no more 
diplomatic protection on behalf of nationals domiciled abroad for business 
purposes? Today, when the states of nationality are no longer allowed 
to exercise diplomatic protection on behalf of nationals abroad through 
coercive measures, involving the use or threat of force, or under the 
Charter of the Organization of American States, not even through non- 
military reprisals, such a rule would be in contradiction with the mainte- 
nance of international order and involve the danger of anarchy. Such a 
rule would be undesirable not only from the point of view of the state 
of nationality and of the national involved, but also from a world point of 
view and from the point of view of the underdeveloped countries them- 
selves. For all these reasons, Seidl-Hohenveldern hopes that the practice 
of states will not follow the Nottebohm Judgment. 

Not only is the new norm, on which the judgment is based, undesirable 
de lege ferenda, but it is also irreconcilably in conflict with the policies of 

133 Convention on Refugees, 1951; Convention on Stateless Persons, 1954. 


134 [1950] I.C.J. Rep. 266; 45 A.J.I.L. 179 (1951). 
135 [1951] I.C.J. Rep. 71; 45 AJ.L.L. 781 (1951). 
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a number of states which, up to now, have not been changed, either as far 
as the granting of nationality or the claim to exercise diplomatic protec- 
tion on behalf of their nationals is coneerned. There are many states 
which do not demand a ‘‘genuine link’’ as a precondition for granting 
nationality by naturalization. There are many states which consider as 
their nationals individuals born by mere chance as their nationals jure 
soli, and who for a long time have had no connection with the country 
of their birth. There are many states which consider as their nationals 
persons whose parents have lived for centuries abroad and are nationals 
only jure sanguinis. There are, as Mervyn Jones states, ‘‘hundreds of 
thousands of British subjects in foreign countries who have never seen 
their native land and who, from generation to generation have acquired 
British nationality by descent.”’'** There are millions of ‘‘overseas 
Chinese,’’ and so on. Practically all states regard as their nationals even 
those nationals who have been domiciled abroad for a long time for carrying 
on business activities, like Nottebohm in Guatemala, and claim to exercise 
diplomatic protection on their behalf. 

Judgments of the International Court of Justice are binding in the 
specific case on the parties concerned, but do not constitute international 
law. But they may become international law by the practice of states 
through custom or treaty. On the other hand, the practice of states may 
act in such a way as to preclude the norm laid down in a judgment from 
becoming international law. Thus the rule laid down in accordance with 
international law actually in force by the Lotus Case,'** which was not 
liked by a number of maritime states and by a part of legal opinion, was 
changed by the Brussels Convention of 1952,'** and this change has now 
also entered the 1958 Geneva Convention on the High Seas.'** The same 
may happen to the Nottebohm Judgment. Mervyn Jones suggests that 
‘‘in future Claims Conventions the prudent draftsman will endeavor to 
limit, to define or even perhaps to exclude the link theory.’’**° It should 
be added here de lege ferenda that the genuine link theory would not only 
bring about uncertainty, but would make proof by the complainant state 
much more intricate and difficult, whereas the application may be held 
inadmissible, as in the Nottebohm Case, under the mere attack by the 
defendant state, even if it did not ask for it, and even without having 
furnished proof. 

The continuing criticism of the Nottebohm Judgment by writers furnishes 
ample proof that the genuine link doctrine is far from corresponding to 
the communis doctorum opinio. Nor has the genuine link doctrine been 
applied by later international decisions. It is particularly necessary to 
say a few words with regard to the decision in the ease of Florence 

136 Loc. cit. 239. 137 P.C.L.J., Ser. A, No. 10 (1927). 

‘88 International Convention for the Unification of Certain Rules Relating to General 
Jurisdiction in Matters of Collision or Other Incidents of Navigation, Brussels, May 
10, 1952, 53 A.J.L.L. 532 (1959). 


0 Geneva Convention on the General Regime of the High Seas, 1958, 52 A.J.I.L, 842 
(1958), 140 Loc. cit. 243. 
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Strunsky-Mergé v. Italy,’** rendered on June 10, 1955, by the United 
States—Italian Conciliation Commission, established under the Peace 
Treaty with Italy of 1947; for this decision, rendered after the Nottebohm 
Judgment, is often quoted as confirming the ‘‘genuine link’’ doctrine estab- 
lished by this judgment. But Professor de Yanguas Messia (Madrid), the 
‘*Third Member,’’ 7.¢., the deciding judge in this case, himself told this 
writer at the 1959 Neuchatel Session of the Jnstitut de Droit International, 
that this decision had nothing to do with the Nottebohm Judgment, as the 
situation before the Commission was entirely different, namely, a situation 
of dual nationality. A later decision, rendered by the same Italian—United 
States Conciliation Commission on September 20, 1958, in the case of 
United States ex rel. Flegenheimer vy. Italy,‘** limited the link theory of 
the Nottebohm Judgment to cases of dual nationality and beyond these 
limits repudiated it expressis verbis, stating: 
There does not in fact exist any criterion of proven effectiveness for 
disclosing the effectiveness of a bond with a political collectivity, and 
the persons by the thousands who, because of the facility of travel 
in the modern world, possess the positive legal nationality of a State. 
but live in foreign States where they are domiciled and where their 
family and business center is located, would be exposed to non-recog- 
nition, at the international level, of the nationality with which they 
are undeniably vested by virtue of the laws of their national State. 
if this doctrine were to be generalized.'** 


Ill. THe GENUINE LINK DocTRINE AND THE NATIONALITY OF SHIPS 


The ‘‘genuine link’’ legislation of the Nottebohm Judgment may, by 
analogy, be extended to problems of the nationality of corporations and 
of the nationality of ships. The rule concerning the nationality of ships 
is that international law gives to each state the competence to attribute 
national character to a ship through registration and documentation ; inter- 
national law traditionally has left each state free to determine under 
what conditions it will register and thereby confer its nationality upon a 
ship.'** There are, therefore, a great variety of criteria. While the 
legislation of some maritime states has required as conditions, e.g., that the 
ship must have been built in the state, that all or a prescribed part of the 
crew must be nationals, that the ship must be wholly, or as to a prescribed 
part, owned by nationals and so on, there are states which make it ex- 
tremely easy and inexpensive to get ships registered, to become national 
ships of the state in question and to acquire the right to fly the flag of 
that state. These are the so-called ‘‘flags of convenience.’’ Among these 


141 Rivista di Diritto Internazionale, 1956, pp. 70-90; digested in 50 A.J.I.L. 154 
(1956). 

142 It is interesting to note that the ‘‘Third Member,’’ i.e., the deciding judge, 1 
this ease was Professor Georges Sauser-Hall (Switzerland), who had also been Counsel 
to the Agent of Liechtenstein in the Nottebohm case. 

14353 A.J.I.L. 944 at 957 (1959). 

i44U.N. Laws concerning the Nationality of Ships, St./Leg./Ser./B/5 and Add. | 
1956, I; Supp., St./Leg./Ser./B/8. 1959, pp. 113-134. 
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states Liberia and Panama are outstanding. It is certainly amazing that 
at the end of 1957 these two states had more than fifteen percent of world 
tonnage under their flag, that the United States flag-of-convenience fleet 
now has over six million gross tons, which correspond to thirty-six percent 
of all American privately-owned, or five percent of world merchant ton- 
nage. But, in a similar way, a great many American corporations are 
incorporated in Delaware and are, therefore, Delaware corporations, al- 
though otherwise they have nothing to do with that State. 

American high-cost producing shipping owners make use of ‘‘flags of 
convenience’ primarily to cut their costs to about half, and thus to meet 
European competition. European shipowners attack ‘‘flags of conveni- 
ence,’’ because this system deprives them to a great extent of the economic 
advantage which they otherwise would have over their American competi- 
tors. This explains why the United States Government supports flag-of- 
convenience shipping, whereas European maritime nations file diplomatic 
protests against this practice; why American international lawyers are, 
generally speaking, in favor of, and European international lawyers against 
this practice. The states of the flag of convenience have, of course, a fiscal 
interest in the preservation of this practice; labor, on the other hand, 
combats it for its own reasons.'** 

International law gives to each state the competence to confer its 
nationality on a ship as it pleases. This nationality has to be recognized 
by other states. The state of the flag alone has competence to extend its 
protection to the ships of its flag, regardless of the nationality of its 
owners, and to control its movements and activities. Just as the enemies 
of flags of convenience charge that such states have no adequate laws and 
machinery to prescribe and control efficient building, safety, internal con- 
ditions, guarantees for employed personnel,’** thus they say that these 
states, because of the extreme smallness of their consular corps, are unable 
to protect their ships adequately. 

In this long-standing economic battle for and against the flags of eon- 
venience, the International Law Commission of the United Nations took 
a stand against the flag-of-convenience fleet, by introducing into the corre- 
sponding article of its Report on the High Seas in 1956—after the 
Nottebohm Judgment had been rendered—the ‘‘genuine link’’ doctrine 
as to nationality of ships in exactly the same fashion as the Nottebohm 
Judgment created it. After having stated that ‘‘Ships have the nationality 
of the state whose flag they are entitled to fly,’’ the draft article con- 
tinued : ‘‘Nevertheless, for purposes of recognition of the national character 
of the ship by other states, there must exist a genuine link between the 
state and the ship.’’'*7 We have here the same dualistic conception of 

145 See ‘The Effect of U. S. Labor Legislation on the Flag of Convenience Fleet,’’ 
69 Yale Law J. 498-530 (1960). 

‘46 It is from this angle that the International Labor Organization was oceupied with 
this problem. 

47 U.N. General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159); 51 
A.J.LL. 154 at 168 (1957) 
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international law, the same distinction between municipal validity and 
recognition by other states, the same complete lack of definition of ‘‘ genuine 
link,”’ the same severance of nationality and protection. 

As this draft was the principal basis of discussion at the 1958 Geneva 
Conference on the Law of the Sea, it was exactly this requirement of the 
genuine link which led to lengthy debates at Geneva. Finally, Artiele 5 
of the 1958 Convention on the High Seas states, according to traditional 
international law, that 


Each state shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right 
to fly its flag. Ships have the nationality of the state whose flag 
they are entitled to fly. There must exist a genuine link between the 
state and the ship; in particular, the state must effectively exercise 
its jurisdiction and control in administrative, technical and _ social 
matters over ships flying its flag.’** 
As in the debates of the International Labor Organization, and at the 
Geneva Conference, Europeans spoke mostly in favor of, Americans against, 
this ‘‘genuine link’’ requirement. In this respect it is particularly inter- 
esting that Mr. Van Panhuys, so sharp a eritie of the Nottebohm Judg- 
ment, at Geneva was emphatically in favor of the genuine link theory 
as applied to the problem of the nationality of ships. In the scientific 
evaluation of the 1958 Geneva Convention we see Europeans *** defending 
the genuine link theory, whereas we now have the massive attack by Pro- 
fessor Myres MeDougal and his associates,'*° who see in the genuine link 
requirement an ‘‘ill-conceived innovation,’’ creating ‘‘dangers for the free 
and ordered use of a great common resource on the basis of equality and 
certainty of expectations, which [dangers] can hardly be exaggerated,”’*”’ 
and who ask for the deletion of the last sentence of Article 5 of the 195: 
Geneva Convention en the Law of the Sea. 

The same issue, as Professor Jessup states,’®* ‘‘nearly disrupted the 
inaugural meeting of the U.N. Inter-Governmental Maritime Consultative 
Organization in London, January, 1959,’’ because Liberia and Panama 
were not elected to the Maritime Safety Committee, where certain places 
were reserved for ‘‘the largest ship-owning nations.’’ The Assembly has 
asked the International Court of Justice for an Advisory Opinion on the 
question whether the committee was constituted in accordance with the 
Convention for the Establishment of the Organization.’ 


148 U.N. Doe. A/CONF. 13/L. 53; 52 A.J.I.L. 842 at 843 (1958). 

149 Max Sgrensen, The Law of the Sea (International Conciliation, No. 520, 1958 
see also Philip C. Jessup, ‘‘The United Nations Conference on the Law of the Sea,”’ 
59 Columbia Law Rev. 234-268 at 255-257 (1959). 

150 Myres S. McDougal, William T. Burke and Ivan A. Vlasic, ‘‘The Maintenance of 
Publie Order at Sea and the Nationality of Ships,’’ 54 A.J.I.L. 25-116 (1960). 

151 Ibid. 41. 152 Loc. cit. above, note 149. 

153 On June 8, 1960, the Court handed down its Advisory Opinion, in which it held 
that the Maritime Safety Committee was not constituted in accordance with the Con- 
vention establishing the Inter-Governmental Maritime Consultative Organization, and 
that, under Article 28(a) of that convention relating to the constitution of the Com- 
mittee, the largest ship-owning nations were those having the largest registered ship 
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The international law of nationality and the international law concerning 
the nationality of ships could certainly bear improvements. But the 


‘ 


adoption of the ‘‘genuine link’’ requirement is undesirable and does not 
constitute progress. For, as far as individuals are concerned, this re- 
quirement separates nationality from its recognition by other states, re- 
places a clear and objective criterion by vague and subjective criteria, 
severs nationality from diplomatic protection, dilutes diplomatic protec- 
tion, contains no definition, makes it possible to deprive an individual of 
the only legal remedy he has, threatens millions of persons with stateless- 
ness, makes the diplomatic protection of nationals domiciled abroad for 
business activities questionable, and thus endangers business and invest- 
ment activity abroad, tears apart the unity of the institution of nationality 
and separates the different aspects of diplomatic protection. Its over-all 
effect would, therefore, be international uncertainty and insecur‘ty. The 
Nottebohm Judgment’s judicial legislation stricto sensu has, up to now, 
no chance of becoming international law; the municipal legislation and 
practice of many states is opposed to it, writers continue to attack it, and 
a recent international decision has expressly rejected it. 

The problem of nationality of ships is, at the best, analogous to, but by 
no means identical with, that of the nationality of individuals from many 
points of view. They differ legally also in this important aspect: whereas 
international law knows dual or multiple nationality of individuals, every 
ship must have one nationality. Positive international law knows no 
genuine link theory; but it has evolved the test of the relatively stronger 
ties between two states exclusively in the situation of dual nationality, 
where a choice between two nationalities has to be made. Such a problem 
cannot arise with regard to the nationality of ships. The genuine link 
requirement here is also undesirable: it replaces a clear and objective 
criterion by vague and subjective criteria, severs nationality of a ship 
from recognition by other states, severs granting of nationality to a ship 
from protection, contains no definition, gives third states a seeming right 
to determine subjectively and unilaterally whether the genuine link require- 
ment is fulfilled, threatens thereby to make ships stateless and unprotected 
and endangers international certainty in the use of the high seas. But, 
contrary to the Nottebohm Judgment’s judicial legislation stricto sensu, 
the genuine link theory with regard to the nationality of ships has found 
entrance into the practice of states (International Law Commission, 1958 
Geneva Convention on the Law of the Sea, the U.N. Inter-Governmental 
Consultative Maritime Organization, acceptance by a number of govern- 
ments and writers). But here it also remains controversial : contrary views 
of governments, the Advisory Opinion of the International Court, ad- 
verse comments by writers. Professor MeDougal’s frontal attack is, of 
course, at the same time, a strong attack on the Nottebohm Judgment. 
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STATE CONTRACTS AND STATE RESPONSIBILITY 


By F. A. Mann 


LL.D. (London); Dr.Jur. (Berlin) ; Solicitor, London 


In an age in which trading activities of the state are increasing every- 
where, in which the economic progress of underdeveloped countries has be- 
come the object of international and national concern, but in which, on the 
other hand, the rights and legitimate expectations of alien investors have 
in many countries suffered more frivolous and alarming setbacks than at 
in such an age the problem of the state’s international 


any other time 
responsibility for losses arising out of contractual relations between states 
(or other international persons) and aliens is clearly of great actuality. 
Yet, among the many uncertainties, ambiguities and doubts still surround- 
ing the law of international torts, it is subject to a particularly remarkable 
degree of confusion. This was pointed out by Dunn’ more than twenty 
five years ago and continues to be the position today. The following ob 
servations are intended to resume the discussion and, for this purpose, in 
the first place to define the circumstances in which there may be room for 
the question whether a state’s failure to discharge its contractual obliga- 
tions towards an alien may constitute a distinct and independent inter- 
national tort (below, section I); thereafter to review the authorities on 
the subject so defined (below, section I1) ; and, finally, to consider whether 
and to what extent proper legal analysis permits (below, section ITI) and 
the progressive development of public international law requires (below, 
section IV) the recognition of ‘‘breach of contract’’ as a separate head 
of international responsibility. 
I 


The typical factual background is as follows: A state has entered into 
a contract with a private person, the national of another state. Under the 
contract the alien may undertake, for instance, to build a railway or to 
supply goods or make a loan, whether on the security of bonds or otherwise. 
or may be granted a concession. After the conclusion of the contract the 
alien alleges that the contracting state has failed to perform its obliga- 
tions under the contract. The contracting state invokes its own legislative 
or executive act to justify non-performance. The state to which the alien 
belongs espouses his claim before an international tribunal. Hence the 
claimant state will have to allege and prove a cause of action under inter- 
national law, it usually * being insufficient to allege a breach of duty 
arising under municipal law only. 

1The Protection of Nationals 163 (Baltimore, 1932). 


2 The rule does not apply where the dispute is submitted to an international tribunal 
by way of compromis. See the Serbian and Brazilian Loan Cases, P.C.I.J., Series A. 


Nos. 14, 15. 
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One is thus confronted with the duality of the contracting state’s 
capacities (and its firm appreciation is likely to assist in exposing the heart 
of the problem). The contracting state, as a fisc, is under contractual 
duties towards the alien to whom it is bound on the footing of private law; 
yet, in addition to or in place of that liability in private law, the con- 
tracting state, as a sovereign, may be under a delictual liability in inter- 
national law towards the claimant state. The tort, if any, is of a very 
specific character: Is it unlawful for a state to invoke its own legislative 
or executive measures, taken by it as a sovereign, to justify what prima 
facie constitutes a breach of its own contract made by it as a fisc? This 
definition of the problem implies two important points of delimitation. 

In the first place the peculiar problem demanding a solution cannot 
arise unless the contract in issue, either as a whole or in part, is governed 
by the law of the state whose responsibility is invoked, for, according to 
established principles of private international law, it is only in such 
event that the contracting state’s act can possibly be relevant at all. If 
the contract is subject to the law of a country other than that of the con- 
tracting state, a defense derived from the proper law cannot be tortious 
(and a defense derived from the law of the defendant state must needs be 
immaterial). Thus the United Kingdom may have issued bonds in the 
United States of America which are governed by the law of New York. 
The bonds inelude a gold clause, but by the law of the United States gold 
clauses are abrogated and for this reason the United Kingdom refuses to 
implement the gold clause or to pay more than the nominal amount due in 
accordance with the proper law of the contract.* It has not been, and 
cannot be, suggested that in such circumstances the debtor state commits 
an international wrong if it relies on the proper law. It does not even 
break the contract, for it performs its obligations in conformity with the 
law which governs them and which is not its own.* 

Secondly, no relevance attaches, for present purposes, to those acts and 
events which, by reason of their objectionable nature, attract the state’s 
international responsibility, irrespective of whether or not the state is a 
contracting party. These are acts and events which are not specifically 
related to state contracts only. That they affect state contracts, among 
other contracts, is fortuitous. Such cases are governed by the general 
principles applicable to the state’s tortious liability: if the state is delictu- 


3 These were the facts in the ease of International Trustee for the Protection of 
Bondholders v. The King, [1937] A.C.50: having found that the bonds issued by the 
British Government were governed by the law of New York, the House of Lords had 
no hesitation in giving effect to the Joint Resolution of Congress abrogating the gold 
clause. 

*To be sure the defendant state may be guilty of an international tort in that it 
may fail to provide adequate judicial remedies and thus commit a denial of justice, or 
its rules of private international law may not conform to the minimum standard which 
public international law prescribes. In these and similar circumstances, however, the 
international tort, if any, does not lie in conduct peculiarly relating to state contracts. 
The problem of liability is a general one and, for the reasons given in the following 
paragraph of the text, irrelevant in the present context. 
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ally responsible at all, its responsibility arises from the nature of the act 
or event and extends to all contracts without regard to the identity of the 
contracting party. The specific type of state responsibility which falls 
for investigation in the present context is founded, not upon the character, 
quality or content of the act, but exclusively upon the fact of its having 
been done by the state with whose contractual duties it is apparently in- 
compatible. The act itself is unobjectionable, but it is criticized, because 
it encroaches upon a contract to which its author, the state, is a party. 
This, then, is the peculiar problem of state responsibility in relation to 
state contracts: Is an act of sovereignty, which in regard to all other con- 
tracts is innocent, capable of attracting the international liability of the 
state in so far as it affects contracts made by the state? Or, in other words, 
as a matter of the international law of torts, is the state’s responsibility 
in respect of its own contracts higher than or different from its responsi- 
bility in respect of contracts to which it is not a party? This means that 
a number of cases which have arisen or are liable to arise in practice are 
outside the scope of a discussion devoted, not to the law of state responsi- 
bility in general, but to the peculiar problem of state responsibility for 
state contracts. 


1. Non-performance by the defendant state may occur without color of 
legal right. Without invoking any legal rule or contractual clause as 
justification for its attitude the state expressly or impliedly repudiates 
its hiability. It may fail to pay or refuse to allow the alien to carry out 
the work or revoke the concession. Such conduct (displayed, for instance, 
by Russia after 1918 in respect of pre-revolutionary obligations) is likely 
to amount to a breach under the municipal law applicable to the contract, 
but, irrespective of whether or not this is so, clearly involves an inter- 
national tort of the traditional type: such headings as the minimum 
standard, the principle of non-discrimination, the protection of alien prop- 
erty, the denial of justice, the abuse of rights, will provide the claimant 
state with an effective remedy.’ In this situation it is the arbitrary 
exercise of sovereign power, coupled with the disregard of the alien's 
legitimate interests, that constitutes internationally unlawful conduct. 
There exists, of course, a breach of contract, but the lawlessness which. 
ex hypothesi, the defendant state exhibits and professes is such as to 
render it unnecessary to treat that breach as a separate international tort. 

2. There is the case in which the debtor state puts forward an interpreta- 
tion of its legal duties (whether they be governed by its own or any other 
legal system), which is controverted by its creditors and the state pro- 
tecting them. There thus exists a dispute which, so it is assumed, is a 
genuine one and arises from the law as existing at the date of the contract. 
If the debtor state’s interpretation of the legal position is mistaken, a 
‘breach of contract’? may have occurred, yet the case is unlikely to give 


rise to a claim for ‘‘breach of contract’’ in international law. In practice 


5 We are, of course, not concerned here with qnestions of jurisdiction or with any 
such defense as the lack of exhaustion of local remedies. 
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the point in issue will be decided judicially, either in the ordinary courts 
of the debtor state or by arbitration, and it is normally only in the event 
of a denial of justice that an international case will become possible and 
necessary. It will then be founded upon that denial of justice rather 
than breach of contract. 

3. The breach of contract is alleged to result from the fact that the 
defendant state whose law governs the contract has, in the exercise of its 
legislative or executive powers, taken measures specifically designed to 
terminate or interfere with the particular contract in issue. Here the 
international tort consists in the confiscatory, discriminatory or arbitrary 
character of the exercise of the defendant state’s sovereignty or, in short, 
in the abus de droit of which it is guilty and which is sufficient to attract 
its liability. 

A good example of this type of case is provided by the arbitration be- 
tween the United States of America and Guatemala in the matter of 
Shufeldt’s Claim.’ A contract between Shufeldt, a citizen of the United 
States, and Guatemala, held to have been validly concluded, was brought 
to an end by a special decree canceling it. The two states submitted the 
dispute to Sir Herbert Sisnett as Sole Arbitrator to decide whether Shu- 
feldt had a ‘‘right’’ to indemnification. The Arbitrator asked himself 
whether there had been an ‘‘ 
the Government ought to make compensation for the injury inflicted.’” 
It is true that the Arbitrator avoided the real problem of international law, 
when he said: 


injustice to an alien subject, in which case 


What does the word ‘‘right’’ in this question mean? It ean only 
mean an equitable right of which international law takes cognizance. 
It cannot mean a legal right enforceable only in keeping with 
Guatemalan law, for if that was so this case would never have been 
referred to an international tribunal which does not administer 
municipal law.* 


But if the Arbitrator had embarked upon an evaluation of the decree he 
would undoubtedly have reached the conclusion that the Government of 
Guatemala was guilty of internationally unlawful conduct when it issued 
a decree directed against Shufeldt alone. The law itself which the gov- 
ernment enacted and then invoked constituted an international tort. 

A similar situation arose in the recent case of the Anglo-Iranian Oil 
| Company. By a Concession of April 29, 1933,° Persia granted to the 
Anglo-Iranian Oil Company ‘‘the exclusive right, within the territory of the 
Concession, to search for and extract petroleum as well as to refine or treat 
in any other manner and render suitable for commerce the petroleum 
obtained by it’’ (Article 1). The Concession was granted for a period 
ending December 31, 1993 (Article 26). It could not be withdrawn or 
annulled by Persia nor could its terms be altered (Article 21). Although 


62 Int. Arb. Awards 1081 et seq. 7 Ibid. 1095. 
8 Ibid. 1098. 


*Cmd. 8425, p. 9, or Anglo-Iranian Oil Co. Case, Pleadings, p. 72. 
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it did not constitute a treaty,'’ it was a contract governed by public inter- 
national law."' In 1951 Persia nationalized the oil industry, dispossessed 
the Anglo-Iranian Oil Company and annulled the Coneession.’? It was 
not open to doubt that these measures were directed against that company 
only.° They unquestionably involved a breach of contract which was 
subject to arbitration in accordance with the Concession (Article 23).™ 
But from the point of view of the United Kingdom which, espousing the 
eause of the company, invoked the law of international responsibility, 
Persia’s conduct was tortious because it involved the taking of alien prop- 
erty without compensation,'® or discrimination against the company,’® or 
an abuse of rights.‘7 To treat the mere breach of contract as an inter- 
national wrong would have been both confusing and unnecessary. If the 
Concession had been granted by a municipal authority or a private owner 
rather than the Iranian state, its cancellation and the dispossession of the 
company would have been no less tortious conduct by the Persian state, 
not only on account of the character of the legislation enacted by it, but 
also because, as will appear from section III (3) below, that legislation 
involved the clearest possible case of a taking of property. 

This leaves the last type of alleged breach: the defendant state's 
refusal to perform the contract according to its tenor is said to be justified 
by legislative or executive measures of general impact taken sinee the 
conclusion of the contract by the defendant state whose law governs the 
contract, and which, as such, are not open to attack: A state has under- 
taken to pay interest at the rate of 8% to its creditors. By a general 


10 This was the conclusion rightly reached in the Anglo-Iranian Oil Co. Case, [1952 
C.J. Rep. 93; digested in 46 A.J.I.L. 737 (1952). 

11 This followed from Art. 22 (F) of the Concession, according to which any award 
was to be based ‘‘on the juridical principles contained in Article 38 of the Statutes oi 
On the possibility and effect of 


the Permanent Court of International Justice. 
submission to public international law, see Mann, 21 Brit. Yr. Bk. of Int. Law 11 
(1944); Festschrift fiir Gutzwiller 465 (1959); 36 Brit. Yr. Bk. of Int. Law (1959), 
and the literature there referred to. 

12 The Persian legislation is printed in Cmd. 8425, p. 29, and Anglo-Iranian Oil Co 
Case, Pleadings 36. It is of a very rudimentary character. 

137In Anglo-Iranian Oil Co. v. Jaffrate (Te Rose Mary), [1953] 1 W.L.R. 246, at 
251, 252, this was admitted. 

14¢On the deplorable fate of the arbitration proceedings, see Johnson, 30 Brit. Yr. 
Bk. of Int. Law (1953). 

15 This was the view taken by Campbell, J., in the case referred to above, note 13. 

16 This was the view taken by Upjohn, J., in Re Helbert Wagg & Co. Ltd., [1956) 
Ch, 323, at 346. 

17It is a matter of regret that in Italy and Japan the courts failed to give redress 
against an obvious international tort: Court of Venice, March 11, 1953, Foro Italian 
78 (1953), I, p. 719, 1955 Int. Law Rep. 19; Civil Court of Rome, Sept. 13, 1954, Foro 
Italiano 1955, I, 256; 1958 Rev. Crit. de Droit Int. Privé 519, with note by De Nova. 
1955 Int. Law Rep. 23; Court of Appeal, Tokyo, 1953 Int. Law Rep. 305. The reason 
ing of these decisions to the effect that the Persian legislation afforded adequat« 
compensation is wholly unconvincing. The failure to give redress against acts of 
remarkable lawlessness must forever be a source of disappointment for international 


lawyers. 
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law of that state the rate of interest in respect of all contracts is reduced 
by 2%. Or a state has agreed to buy a large quantity of wheat. All 
import licenses are revoked and importation of any kind and by anybody 
becomes impossible. Or a state has granted to an alien the sole right to 
produce and sell beer. After the alien has built a brewery and sold its 
output for a number of years the state introduces prohibition. 

This is the crucial case. There is, so one assumes, no ground for an 
allegation of discrimination, abus de droit, denial of justice, or any other 
international tort of the traditional type. Is the defendant state’s re- 
sponsibility engaged solely by reason of the fact that it is unwilling to 
perform its obligations otherwise than in accordance with its own genera! 


law, this being the law governing the contract? 


I] 


1. An emphatic answer in the affirmative was suggested by Switzerland 
and France, when they were claimants, while, not unnaturally, the op- 
posite was contended for by Yugoslavia and Norway, respectively, as de 
fendants. 

In the Losinger & Co. case ** a Swiss firm had in the year 1929 entered 
into a contract with Yugoslavia for the building of a railway. The con- 
tract, which was admittedly governed by the law of Yugoslavia,'® 
tained an arbitration clause. While the arbitration proceedings were 
pending, legislation was enacted in Yugoslavia, whereby the procedure in 
the case of claims against the Yugoslav state was regulated, and arbitra- 
tion clauses to which the Yugoslav state was a party were declared null 
and void.” Relying on this statute the Yugoslav state refused to partici- 
pate any longer in the arbitration proceedings.*' Switzerland took up 
the cause of its national and asked the Permanent Court of International 
Justice to declare the Yugoslav attitude unlawful. In support of her 


con- 


case Switzerland invoked the principle of pacta sunt servanda and at- 
tributed the following meaning to it: 


L’Etat ne peut se libérer d’obligations contractuelles valables ni par 
son droit privé interne, ni par ses dispositions légales de droit public. 
La thése contraire équivaudrait 4 rendre aléatoire tous les contrats 
conclus par les étrangers avec un Etat, puisque celui-ci aurait toujours 
la faculté d’anéantir ses engagements en promulguant des lois spéciales, 
comme il l’a fait en l’espéce. La validité d’une obligation assum- 
mée par un Etat doit évidemment s’apprécier d’aprés la législation 
en vigueur au moment ou |’obligation est née. Cette régle de simple 
bon sens ne souffre aucune discussion.*” 


18 P.C.LJ., Series C, No. 78. It did not become necessary for the Court to render 
decision. 19 Thid, 32, 238. 

*0 The statute is printed on p. 118. 

*1 In view of such refusal the Arbitrator stayed the proceedings: see pp. 113 et seq. 
This decision which caused the trouble was probably mistaken. It was for the Arbi- 
trator to decide upon his own jurisdiction, even in a case in which it was alleged that 
a submission, valid at the time of the contract, became invalid as a result of later 
legislation. 22 Ibid. 32. 
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Professor Sauser-Hall, the author of this formulation, adhered to and 
developed it with force in the course of the oral argument which he sub- 
mitted to the Court on behalf of Switzerland.** 

Independently of this precedent France took a similar line in the case 
of Certain Norwegian Loans.** In the early part of the twentieth century 
Norway had issued several series of bonds, a large part of which were held 
by French nationals. Later Norway passed legislation abrogating the 
gold clause. The bondholders, whose case was espoused by France, alleged 
that their bonds contained a gold clause and that the Norwegian legisla- 
tion abrogating it involved a breach of international law. The French 
case was originally put as follows: 

Une loi intérieure ne peut modifier la substance des contrats inter- 
nationaux c@msentis par un Etat; admettre le contraire serait sortir 
du droit pour entrer dans la voie de l’arbitraire. Le Gouvernement 
de ]’Etat emprunteur ne peut se trouver dégagé a l’égard de 
l’étranger par sa propre législation; s’il suffisait de promulguer une 
loi pour étre libéré de son obligation internationale, il n’existerait plus 
entre le préteur et l’emprunteur de rapport contractuel, mais seule- 
ment un rapport de sujet 4 souverain mettant le premier a la merci 
du seeond.*° 
At a later stage France submitted that a state was internationally re- 
sponsible 
chaque fois qu’il y a rupture arbitraire d’un contrat, atteinte es- 
sentielle a l’équilibre des relations contractuelles ou encore, pour 
reprendre la terminologie anglo-saxonne, ‘‘breach of contract.’’** 
Finally, in the course of his oral argument Professor André Gros sub- 
mitted that 
lorsqu’un Etat a conclu avee un particulier étranger un contrat 
queleonque, il ne peut l’en dépouiller, directement ou indirectement, 
sans engager sa responsabilité a 1’égard de ]’Etat protecteur de cet 
étranger.?? 

No other state seems to have adopted the Swiss-French doctrine. The 
practice of the United States of America has, for more than a century and 
a half, been clearly opposed to it. Since 1803 it has not been usual for 
the United States to assist its citizens in the prosecution of claims founded 
on contracts with foreign governments except by rendering ‘‘its good 
offices’’ ** and except in cases in which there is ‘‘an arbitrary wrong,” 
lack of good faith or abuse,”® or in which, in short, the foreign government 
is guilty of a tort as opposed to a breach of contract, this being the dis- 
tinction expressly and formally adopted by the President and entire 

23 Ibid. 295. For the Yugoslav argument presented by M. Stoykovitch, see pp- 
242, 254 et seq., 333, 334. 

24 [1957] I.C.J. Rep. 9, digested in 51 A.J.I.L. 777 (1957). The Court was not called 
upon to render a decision on the merits. 251 Pleadings 34. 

26 Ibid. 404. 

272 Pleadings 61. And see pp. 63, 181, 182. For the Norwegian answer see | 
Pleadings 485 et seq.; 2 ibid. 134 et seq. 

284 Moore, Digest 705; 5 Hackworth, Digest 611. 
29 Moore, op. cit. 289, 723 et seq.; Hackworth, op. cit. 611 et seq. 
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Cabinet in 1847.°° Little is known about British practice, but it has 
recently come to light *! that in 1858 and 1859 the British Government 
was advised by Harding Q.C. that it should not afford protection to a 
British subject who had entered into a contract with a foreign govern- 
ment, ‘‘unless and until they have suffered a denial or flagrant perversion 


of justice or some gross wrong.’’ 
2. As regards academic opinion, Professor Bourquin was fully justified 
in stating that 


la question de la responsabilité internationale des Etats pour manque- 
ment a des obligations contractuelles a retenu souvent |’attention des 
juristes. Il faut reconnaitre, cependant, qu’elle a été rarement 
étudiée d’une maniére approfondie. La plupart des auteurs qui 
s’en sont occupés se contentent d’émettre a ce sujet des idées som- 
maires et quelquefois assez vagues.** 
Some authors shortly express views which, in effect, conform to United 
States practice and involve the rejection of ‘‘breach of contract’’ as a 
head of international responsibility. Thus Lapradelle and Politis ex- 
plain that liability depends on abuse and similar circumstances: 


dans ces hypothéses et autres semblables, a la responsabilité con- 
tractuelle, interne, se substitue la responsabilité délictuelle qui est 
internationale; le débiteur est recherché, non pour |’inexécution du 
contrat, mais pour la mauvaise foi, l’iniquité notoire ou |’injustice 
flagrante dont il s’est rendu coupable.** 
Neither this view nor the opposite theory is supported by analysis or 
reasoning. Thus Hyde, after correctly explaining the American prac- 
tice,** expresses doubt ** ‘‘whether the mere breach of a promise by a 
contracting State with respect to an alien is generally looked upon as 
amounting to internationally illegal conduct,’’ and requires a denial of 
justice as a condition of international responsibility. He then continues, 
however, as follows: 


Again, a State may, in the exercise of its power as a sovereign, alter 
or destroy its contractual obligations and so pursue a course in rela- 
tion to its undertaking that is not only harmful to the alien party 
thereto, but also at variance with the theory on which the arrange- 
ment was concluded and with what that party had reason to antici- 
pate. Such action, manifestly in one sense a breach of the agreement 
and effected by it (sic), constitutes also tortious conduct that possesses 
an internationally illegal quality.*® 


This is no more than a singularly bare and unconvincing assertion.** 


8° Moore, op. cit. 708; Eagleton, The Responsibility of States 161 (1928). 

“12 MeNair, International Law Opinions 202-204. 

*Case of Certain Norwegian Loans, 2 Pleadings 134. 

882 Recueil des Arbitrages Internationaux 548 (Note Doctrinale). See also, ¢.g., 
Van Hecke, Problémes Juridiques des Emprunts Internationaux 279, 280 (1955); 
Eagleton, The Responsibility of States 165, 166 (1928); Lipstein, 22 Brit. Yr. Bk. 
of Int. Law 134, 135, 142 (1945). 34 International Law 988. 

85 Ibid. 989, 990. 36 Ibid. 991. 

** For a similar assertion, see 1 Borehard, State Insolvency and Foreign Bond- 
holders 137 (1951), whose observations cannot readily be followed. They are limited 
to the cases of currency devaluation and the abrogation of the gold clause. Against 


wr 
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3. When one comes to judicial practice, it would appear that no inter- 
national tribunal has ever expressed approval of the Swiss-French doctrine ; 
indeed, it seems that no international tribunal was at any time confronted 
with the issue. Several decisions have been invoked as favoring the one 
or the other theory, but on analysis are not in point. This applies, in par- 
ticular, to certain decisions of the United States-Mexican General Claims 
Commission. In the case of the North American Dredging Company of 
Texas ** the question arose whether the Calvo clause deprived the Com- 
mission of jurisdiction; it was held that this was not so in those eases in 
which ‘‘a claim is based on an alleged violation of any rule or principle 
of international law.’’** It is against the background of this decision 
that the case of International Fisheries Co.*° will have to be approached. 
Again the question was whether the Calvo clause precluded the investiga- 
tion of a claim arising from the cancellation of a contract. The majority 
of the Commission (Nielsen dissenting) answered in the affirmative, the 
reason being that the cancellation in question ‘‘was not an arbitrary act, 
a violation of a duty abhorrent to the contract and which in itself might 
be considered as a violation of some rule or principle of international 
law.’’*' The case of Illinois Central Railroad Company * was again 
concerned with jurisdiction only. The claim was founded upon the alleged 
non-performance of a contract. Mexico denied that ‘‘contract claims’ 
came within the terms of the convention which authorized the Commission 
to pass upon ‘‘all claims .. . for losses and damages.’’ The objection 
was overruled. These decisions have no bearing upon the point now 
under discussion,*® because none of them touches upon the question whether 
a state commits a tort if, in defense to a claim made against it under a 
contract which is subject to its law, it relies on a general change in that law 


Ill 


1. It is submitted that the Swiss-French doctrine, as formulated by its 
authors, stems from a fundamental error which would not have arisen if 


this view, see Sir John Fischer Williams, Chapters on Current International Law 25) 


et seq., 291 (1929). 38 4 Int. Arb. Awards 26. 
39 Ibid. 33. 40 Ibid. 691. 
41 Ibid. 699; see also p. 700. 42 Jbid. 21. 


‘3 It is difficult to understand how the last-mentioned case came to be relied upow 
by France in the case of Certain Norwegian Loans, 1 Pleadings 404. From time to 
time learned writers have referred to such decisions as The Administration of Posts 
and Telegraphs of the Republic of Czechoslovakia v. Radio Corporation of America, 
30 A.J.I.L. 523 (1936), or Radio Corporation of America v. The National Government 
of the Republie of China, 3 Int. Arb. Awards 1623, but a perusal of these cases makes 
it obvious that they are immaterial to the point under discussion; these were privat 
law arbitrations in the course of which no point of public international law aros 
Nor is any help to be derived from the award made by the Permanent Court of Arb! 
tration in the case of French Claims Against Peru, 16 A.J.I.L. 480 (1922): the claim 
of Dreyfus Bros. against Peru was fixed by the Peruvian President in 1880. A 
Peruvian law of 1886 declared all the internal acts performed by the President null 
and void. It was held that ‘‘this law cannot be applied to foreigners who treated 
in good faith.’’ The case depended on the effects of recognition and on the fact 
that the acknowledgment of 1880 was not an internal act. 


1960 | STATE CONTRACTS AND STATE RESPONSIBILITY 581 


publie international lawyers had had due regard to the character and 
teachings of private international law: in the type of case where there 
is room for the problem at all under customary public international law, 
no breach of contract in fact occurs and, consequently, the principle of 
pacta sunt servanda is not infringed. 

Contracts are governed by the law determined by the private inter- 
national law of the forum. That law ‘‘not merely sustains but, because 
it sustains, may also modify or dissolve the contractual bond.’’** These 
words of Lord Radcliffe express a principle of universal application. It 
is nowhere doubted, and has frequently been affirmed by the highest 
tribunals,*® that a contract is subject to its proper law as it exists from 
time to time. If, therefore, the debtor relies on changes in the proper 
law, he does what he is entitled to do and cannot be charged with a breach 
of contract, his undertaking being limited to perform in accordance with 
the terms of the contract as sanctioned by the provisions of the proper 
law. This would be so even if the parties had expressly agreed upon the 
application of the proper law as existing at the time when the contract 
was made, and had thus excluded the application of subsequent changes, 
unforeseen and unforeseeable by the parties. The validity and effect of 
such a clause is doubtful in many respects.*® It is clear, however, that 
it is the proper law of the contract that decides the question whether the 
change in the law overrides the clause. If the governing law is the law 
of the country which has enacted the change the clause will usually be 
abortive. Thus, if a contract containing a gold clause is subject to 
American law, the Joint Resolution will have the effect of abrogating the 
gold clause, notwithstanding the parties’ attempt to render changes in 
the law inapplicable ; if the contract is subject to a legal system other than 
that of the United States, the Joint Resolution necessarily is without effect 
and again the clause is abortive. 

These rules of private international law demand the rejection of any 
idea of ‘‘breach”’ of contract also in the case in which the state enacting 
the new law of general impact is itself a party to the contract. 

2. An argument in support of the Swiss-French doctrine might be de- 
rived from the well-known principle that as a matter of public interna- 
tional law no state can rely on its own legislation to limit the scope of its 
international obligations.*7 But this rule contemplates obligations gov- 


“4 Kahler v, Midland Bank, [1950] A.C. 24, at 56. 

4 England: Re Chesterman’s Trusts, [1923] 2 Ch. 466, 478; Belgium: Cass., Feb. 
“4, 1938, 39 Bulletin de 1’Institut Juridique International 105 (1938); Germany: 
Supreme Court, May 28, 1936, JW 1936, 2058; Sweden: Supreme Court, Jan. 30, 1937, 
36 Bulletin de 1’Institut Juridique International 334 (1937); see, generally, 2 Rabel, 
Conflict of Laws 546 et seq.; Van Hecke, Problémes Juridiques des Emprunts Inter 
nationaux 195, 196 (1955), and numerous other writers on the conflict of laws. 

46 For a fundamental discussion see Rabel, 10 Rabels Zeitschrift 492, 508 ef seq. 
(1936). One of the principal questions is whether such a clause does not involve only 
the incorporation of a foreign law, i.e. a case of materiellrechtliche Verweisung. 
Probably the answer should be in the affirmative. 

** P.C.L.J., Case Concerning the Free Zones of Upper Savoy and the District of Gex, 
Series A, No. 24, p- 12, and many other decisions rendered by that tribunal. 
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erned by public international law and has no bearing upon the scope of 
obligations which are subject to a system of municipal law, such as the 
law of the debtor state. If under the latter system of law no breach of 
contract occurs, it is not open to public international law to assert the 
contrary. Where the debtor state does wrong to its alien creditor, public 
international law may impose a delictual liability. The existence of a 
tort towards the creditor’s state is independent of any question of breach 
of contract. 

A somewhat strongly worded Report of the Committee on the Nationali- 
zation of Property recently set up by the American Branch of the Inter- 
national Law Association has described the view here advanced as 
‘*formalistie’’ 


No government would suggest that it has a legal right to breach a loan 
agreement it concludes with the International Bank for Reconstrue- 
tion and Development. Can it seriously be contended that a govern- 
ment has the legal ‘‘right’’ to breach a loan agreement with the Chase 
Manhattan Bank? Acceptance of the argument that the former con- 
tract is intergovernmental, and consequently governed by international 
law, while the latter has but one government as a party, and conse- 
quently is governed by municipal law, even if formalistically satisfying 
—as it is not—adds nothing to the rule of international law. It may 
detract from the flow of international investment. The unsoundness 
of treating the legal rights arising from contracts between States and 
aliens as being of a lower order than those arising from agreements be- 
tween governments or their agencies merits further illustration 
Afghanistan recently granted the Soviet Techno Export Organisation 
rights to explore for oil in Afghanistan. A breach by Afghanistan 
of the pertinent agreement would be a breach of international law. 
But a contract with a privately owned oil company, for the same object 
of the same substance, upon the same terms, breached in the same way, 
by the same State, would not be a breach of international law in the 
eyes of some formalists. In fact, some would go so far as to say that if 
the contract were governed by Afghanistan law and that law were 
altered to authorise the contract’s breach, no law, international, muni- 
cipal, or other, would be violated by breach.** 


This argument, it is believed, breaks down for reasons of justice and sub- 
stance rather than form. To hold the parties to their own choice of a legal 
system as the proper law of their contract and to judge the existence or 
non-existence of a ‘‘breach’’ by the law so chosen is imperatively demanded 
by any legal order which cherishes certainty, equitable treatment and sound 
results.*® It is not a question of certain contracts being ‘‘of a lower order” 
than others. The point is that certain contracts belong to different orders 
from others. The ‘‘order’’ is determined by the parties themselves and 
cannot be changed merely because the expectation of one of them is disap- 
pointed. 


48 1957-1958 Proceedings and Committee Reports of the American Branch 70, 71. 
49 Perhaps it should be emphasized at this point once again that cases of diserimina 
tion, denial of justice, abuse, and so forth, are not within the contemplation of this 


article. 
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3. It is a more serious question whether general legislation which the 
contracting state enacts and which interferes with such state’s contracts 
in a manner prejudicial to the alien is to be treated as expropriation, so 
that in the absence of reasonable compensation it would be illegal in inter- 
national law. It would be merely a different formulation of the same 
question if, in accordance with some well-known American decisions,*° it 
were asked whether a state must be treated as having impliedly waived 
rather than reserved its power to change its law to the detriment of the 
alien with whom it contracts. 

No state ean be fixed with responsibility for expropriation unless the 
act complained of can fairly be said to involve the taking of property 
within the meaning attributed to that conception by the general principles 
of law recognized by civilized nations. These principles cannot be ascer- 
tained otherwise than by comparative law.°' While contracts are un- 
doubtedly property creating vested rights,°* legislative interference with 
their terms does not necessarily constitute the taking, but may amount 
to mere regulation, of property.®* More particularly, those measures which 
matter in the present context, namely, general legislation or executive 
provisions put into force for the benefit of the community at large, do 
not involve the taking of property even if they affect the rights of the 
owner or the value of his property. 


50 See, in particular, Murray v. Charleston, 96 U. S. 432, 445 (1877), and other cases, 
all of which relate to contracts made by American States or municipalities granting 
exemption from taxation. Since Piqua Branch of the State Bank of Ohio v. Knoop, 
16 How. 369 (1853), such contracts are valid. These cases rest on very special reason- 
ing which does not lend itself to generalization. They can possibly be supported on 
the ground that they envisage only partial exemption from taxation, are predicated 
upon consideration and establish a rule which, as the example of charities shows, does 
not endanger essential governmental activities. See, generally, J. D. B. Mitchell, The 
Contracts of Public Authorities (1954). 

5tThis point requires emphasis. It is unfortunate that no international lawyer 
diseussing expropriation, confiscation or nationalization has as yet to any appreciable 
extent investigated the municipal law on such fundamental matters as the conception 
of property, the conception of taking, the ambit of the duty to compensate and so forth. 
This is the prineipal reason why most studies of the international law relating to the 
taking of property are so unsatisfactory. They rest on insecure and _ insufficient 
foundations, with the result that on a number of crucial points they have only positivistic 
assertions to offer. As indicated, 75 Law Quarterly Rev. 219, note 43 (1959), the 
Writer hopes soon to resume his studies of the municipal law of expropriation as an 
essential preliminary to the study of the international law of expropriation. The 
doubts about this program expressed by Drucker, 228 The Law Times 86 (1959) only 
Serve to emphasize the urgency of the task. 

*? Lynch v. U. S., 292 U. 8. 571, at 576, 577, 579 (1933), per Mr. Justice Brandeis. 
Similarly Brooks-Seanlon Corporation v. U. S., 265 U. S. 106 (1923), which has its 
international counterpart in the Case of Norwegian Claims, Scott, Hague Court Reports, 
p. 38, and should be contrasted with Omnia Commercial Co. v. U. S., 261 U. S. 502 
(1923). 

- The distinction between regulation and taking is both fundamental and universal. 
It ‘8 sanctioned by so many American and German decisions that they cannot even be 
listed. It was recently recognized in an impressive manner by the House of Lords 
in England: Belfast Corporation v. O. D. Cars Ltd., [1960] 1 All E.R. 65. 
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This proposition derives its strongest support from the unsurpassed 
wealth of material supplied by the judicial practice of the United States 
of America, as well as from decisions rendered in Germany and, to some 
extent, in the United Kingdom and France.** General legislation passed 
for the protection of public health, public safety or general welfare, 7.e., 
for purposes falling within the ‘*police power’’ as known to American 
Constitutional law, cannot ever involve the taking of property, because 
‘‘no person has a vested right in any general rule of law or policy of 
legislation entitling him to insist that it shall remain unchanged for his 
benefit.”*°> Thus where a State introduces prohibition, the owner of a 
brewery is without remedy, although he loses his business and the value 
of his factory premises is greatly reduced;°** similarly, a creditor who 
suffers loss as a result of the depreciation of eurreney or the abrogation 
of gold clauses cannot allege the invalidity of the legislation on the ground 
that it interferes with his contractual rights and, therefore, takes his 
property without compensation.®* The extent of the ** police power”’ has 
never been defined,** but it is clearly established that the financial enrich- 
ment of the publie purse is not a legitimate purpose covered by it.°° 

Where the state itself is a party to the contract, the same principles 
apply. Thus where the United States has sold silk for delivery on a 
certain date, but fails to deliver it on account of a general embargo placed 
by its Railway Administration on the shipment of silk by freight, it 
cannot be held liable for damages, for it is settled law ‘‘that the United 
States when sued as a contractor cannot be held liable for an obstruction 
to the performance of the particular contract resulting from its public 


54 Much useful material on the law of England, the United States and France 
been collected by Professor Mitchell (note 50 above). It will, of course, be appreciated 
that most of the cases used, in particular the American cases, are grounded in express 
Constitutional provisions, such as the due process clause and the prohibition of Stat 
impairment of the obligations of contract. But these provisions, in turn, rest 
fundamental ideas of universal validity. 

55 Chicago & Alton Railroad Co. v. Tranbarger, 238 U. S. 67, at 76 (1915), per 
Mr. Justice Pitney on behalf of the Court. See also New Orleans Gas Light Co. ' 
Louisiana Light & Heat Producing & Manufacturing Co., 115 U. S. 650, 672 (1889): 
Pennsylvania Railroad Co. v. Miller, 132 U. 8S. 75, 83 (1889); Pennsylvania Coal Co 
Mahon, 260 U. S. 393 (1922). 

56 Mugler v. Kansas, 123 U. S. 623 (1887). 

57 Knox v. Lee, and Parker v. Davies, 12 Wall. 457, 551 (1870), per Mr. Just 
Strong; Norman v. Baltimore & Ohio Railroad Co., 294 U. S. 240, 306 (1935), per 
Chief Justice Hughes; German Supreme Court, Mareh 1, 1924, RGZ 107, 370; No 
1925, RGZ 111, 320; May 20, 1926, RGZ 114, 27. 

58 What prima facie is ‘‘regulation’’ may become a ‘‘taking.’’ The question is 
of degree: Pennsylvania Coal Co. v. Mahon, 260 U. S. 393 (1922); New Orleans Pub! 
Service v. City of New Orleans, 281 U. S. 682, 687 (1929); Belfast Corporation 
O. D. Cars Ltd., [1960] 1 All E.R. 65, at 70, per Lord Simonds. 

59 Lynch v. U. 8., 292 U. S. 571, 580 (1933), where Mr. Justice Brandeis said t 
‘*to abrogate contracts in the attempt to lessen government expenditure would no 
the practice of economy, but an act of repudiation.’’ Cf. Von Hoffmann v. Cit 
Quincy, 4 Wall. 535 (1866). In the same sense German Supreme Court, Feb. 10, 1: 32 
RGZ 136, 113, 123. 
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and general acts as a sovereign.’*®° Or where a State in 1867 granted to 
a corporation the monopoly of carrying on a lottery, but in 1869 made 
all lotteries illegal, no complaint can be made, for 


the legislature cannot bargain away the police power of a State. 
Irrevocable grants of property and franchises may be made if they 
do not impair the supreme authority to make laws for the right gov- 
ernment of the State, but no legislature can curtail the power of its 
successors to make such laws as they deem proper in matters of 
police.* 


Again, if the monopoly rights of a railway company, granted in 1870, are 
infringed by a statute of 1907, which imposes the duty to construct an 
opening through a railway embankment to prevent land from being flooded, 
this is not the taking of property, but the legitimate exercise of govern- 
mental powers for the benefit of the community at large.** There are 
numerous similar cases in some of which the guiding principle is stated 
as follows: 


But into all contracts, whether made between States and individuals 
or between individuals only, there enter conditions which arise not 
out of the literal terms of the contract itself; they are superinduced 
by the pre-existing and higher authority of the laws of nature, of 
nations or of the community to which the parties belong; they are 
always presumed, and must be presumed, to be known and recognized 
by all, are binding upon all and need never, therefore, be carried into 
express stipulation, for this could add nothing to their foree. Every 
contract is made in subordination to them and must yield to their 
control, as conditions inherent and paramount, wherever a necessity 
for their execution shall oceur.** 


Yet where a legislative measure cannot fairly be described as being 
adopted for the benefit of the general public or, in other words, by way of 
regulation, the interference with contractual rights constitutes a taking. 
Thus, where a corporation is granted the exclusive right to produce and 
distribute gas in the City of New Orleans, a subsequent statute of Louisiana 
purporting to abolish ‘‘the monopoly features in the charter of any corpora- 
tion’’ other than a railway company is invalid: it would be open to the 
State to modify the charter upon payment of just compensation under 
the power of eminent domain, but the police power cannot be invoked, 
because a contract contemplating the distribution of gas is for the general 
benefit and ‘‘is not, in any legal sense, to the prejudice of the public health 


* Horowitz v. U. S., 267 U. S. 458, at 460 (1925), per Mr. Justice Sanford on 
behalf of the Court. In the same sense the Court of Appeal in England: William Cory 
and Son Ltd. v. City of London, [1951] 2 K.B. 476. 

, *' Stone v. Mississippi, 101 U. S. 814, 817, 818 (1879), per Chief Justice Waite. 
peed e.g., New Orleans Public Service Co. v. City of New Orleans, 281 U. S. 682 

6 Chicago & Alton Railroad Co. v. Tranbarger, 238 U. S. 67 (1914). 

*’ The West River Bridge Co. v. Dix, 6 How. 507, 532 (1848), per Mr. Justice Daniel 
on behalf of the Court; Home Building & Loan Association rv. Blaisdell, 290 U. S. 398, 
435 (1933); East New York Savings Bank v. Halin, 326 U. S. 230 (1945). 
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or the public safety,’’** it being clear that nothing can ‘‘restrict the 
power of the State to protect the public health, the public morals or the 
publie safety, as the one or the other may be involved in the execution of 
such contracts.’’®* To take a more recent case, in which the opinion of 
the Court was delivered by Mr. Justice Brandeis: by virtue of the War 
Risk Insurance Act passed during the first World War the United States 
issued policies for the benefit of the dependents of serving soldiers. In 
1933 a new statute repealed ‘‘all laws granting or pertaining to’’ such 
insurance and thus rendered enforcement of payments due under the 
policies impossible. Contracts being property, their annulment without 
compensation constitutes a taking, ‘‘unless, indeed, the action falls within 
the federal police or some other paramount power,’’ ® and this, clearly, 
cannot be asserted.* 

There is only one type of contract which, if concluded by the United 
States, constitutes a distinct category and in connection with which regula- 
tion becomes taking, viz., the contract whereby the United States borrows 
money. The United States cannot by legislative measures annul or modify 
the obligations it has undertaken towards its lenders. Accordingly, if 
the United States abrogates the gold clause, this cannot affect bonds issued 
by the United States.°* There would seem to be no justification for found- 
ing upon this exception a general principle of law applicable to state loans. 

It is certainly difficult and perhaps impossible to devise a verbal formula 
capable of explaining the line of demarcation between regulation and 
taking, between measures designed to define the content and scope of 
substantial rights in general and measures of expropriation. Nor is it 
easy to find the phrase which exposes the distinction, for instance, be- 
tween the prohibition of lotteries, a regulating measure, and the invalida- 
tion of monopolies (including lotteries, but excluding railway companies), 
a case of taking. The attempt to draw that elusive line must be left for 
a later occasion, though this obvious point may perhaps be made: if 4 
state prohibits lotteries in general so as to prevent its citizens from 


64 New Orleans Gas Light Co. v. Louisiana Light & Heat Producing & Manufacturing 
Co., 115 U. S. 650, 671, 673 (1885). 

65 Ibid. at 672. For a similar application of the principle see Manigault v. Springs, 
199 U. S. 473, 480, 481 (1905). The leading case is Charles River Bridge v. Warren 
Bridge, 11 Pet..420 (1837). 

66 Lynch v. U. S. (note 59 above), at 579. 

67 Because the Act of 1933 was enacted to economize, and this is insufficient justitica 
tion for regulation: note 59 above. Moreover, it was directed against a specified and 
limited group of persons and therefore lacked generality. 

68 Perry v. U. S., 294 U. S. 330 (1935). Although a distinguished writer (Professor 
H. M. Hart, ‘‘The Gold Clause in United States Bonds,’’ 48 Harvard Law Review 
1057 (1935)) has suggested that ‘‘few more baffling pronouncements . . . have ever 
issued from the United States Supreme Court,’’ the reason is both clear and at the 
same time a very special one. It is derived solely from two provisions of the Americal 
Constitution, according to which Congress is authorized ‘‘to borrow money on the 
credit of the United States’’ (Art. I, See. 8), and the ‘‘ validity of the public debt of 
the United States, authorized by law .. . shall not be questioned’’ (14th Amendment, 
See. 4). The analysis by Mitchell, op. cit. 148 et seq., is unsatisfactory, because he 
overlooks these essential points. 
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gambling, this, it is true, invalidates lottery monopolies granted by it, 
but does not amount to a taking, because neither the state itself nor any 
other person within its boundaries will carry on the business of a lottery.* 
For present purposes it must suffice to conclude that there is no evidence 
in support of the proposition that, as a matter of general principle and, 
consequently, of international law, state contracts enjoy a greater degree 
of protection against regulation (as opposed to expropriation) than other 
contracts. 

4. This leaves the last question whether a state commits an international 
wrong at any rate in the case in which, by a general law, it modifies its 
own contractual obligations in disregard of an express prior undertaking 
not to do so or to exempt them from any such change. Such a clause, 
as has been shown,’® was included in the concession granted by Persia to 
the Anglo-Iranian Oil Company. Since that concession was governed by 
public international law, it could not be reached by Persian measures, 
and the express exemption clause was otiose. If the concession had been 
governed by Persian law, its repudiation was presumably valid from the 
point of view of the proper law and there is, therefore, little difference 
between the case of an express exemption clause and the factual situation 
discussed in the preceding section 3. Such a difference seems to have been 
asserted by the United Kingdom in the course of its submission in the 
Anglo-Iranian Oil Co. Case, but these were unfortunately not character- 
ized by close and convincing reasoning. After starting with a far too 
general proposition,** the United Kingdom submitted the much more 
specific thesis that the termination of a concession was unlawful if the 
grantor state ‘‘has expressly undertaken ... not to terminate it uni- 
laterally.’’ 

No evidence in support of this proposition was adduced nor ean it be 
found anywhere. In particular, it cannot be found in the law of the 
United States, where it is firmly established that the power to regulate 
for the general benefit is paramount ™ and ‘‘inalienable even by express 
grants.’’** The truth is that even in international law the express ex- 

*°In other words, if the state itself carries on the lottery, the case would clearly 
be one of taking. 7” Above, p. 575. 

71 Pleadings 78; it was to the effect that there was ‘‘ always prima facie an inter- 
national obligation upon a State to observe the terms of a concession granted to a 
foreigner . . . the international responsibility of the grantor State is engaged if there 
18 a breach of this obligation and if municipal remedies have been exhausted without 
suecess’’ (italics supplied). 

*? Pleadings 81. The argument was developed at p. 87 et seq. At its conclusion 
the thesis was submitted (p. 92) that ‘‘a State can validly bind itself by treaty or by 
contract with a foreign national not to interfere with concessionary rights’’ (italics 
supplied). A similar argument is put forward by Friedmann, Law in a Changing 
Society 455, 456 (1959). 

"8 Note 65 above; and see Home Building & Loan Association v. Blaisdell 
398 (1933), 
ay oe Alten Railroad Co. v. Tranbarger, 238 U. S. 67, at 76 (1914), per 
is, however, difficult to agree with 
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emption from the effects of future legislation is redundant. Such exemp- 
tion cannot and ought not to preclude the genuine exercise of the state’s 
police power. On the other hand, where, in substance, the state takes 
property without compensation, its international liability is engaged even 
in the absence of the clause. 

IV 


If the preceding submissions, based on the present state of customary 
international law are correct, the question arises whether, de lege ferenda, 
a different rule should be recommended. It is by no means certain that 
the answer should necessarily be in the affirmative. 

The idea that contracts must in all circumstances be performed accord- 
ing to their tenor, that in regard to interference by a competent legislator 
they are sacrosanct, that they are entitled to an almost unique status of 
immunity—that idea, so it may be argued, is opposed to the daily and 
universal experience of mankind and to the requirements of good sense 
and justice. If an alien who contracts with a foreign state desires to be 
protected against legislative encroachments by that state upon his con- 
tractual rights, he must insist upon the submission of the contract to 
a legal system other than that of the contracting foreign state. If th 
alien fails to do so, he is disentitled from complaining about the conse 
quences flowing from the application of the foreign state’s law to a con- 
tract voluntarily concluded and submitted to that law which, ex hypothesi, 
is unobjectionable in content and, in particular, does not involve the taking 
of property. In other words, if, by implication a contract concedes to 
the state the power of interference and if the exercise of such power is 
not subject to criticism, international law ought not to impose responsi- 
bility for what is not tortious. 

Against this it may be urged that in practice private persons frequently 
have no option but to agree to the application of the legal system of the 
state with which they contract; that the alien should not be left unpro- 
tected against the effects of legislation enacted by the contracting state 
itself ; that any willingness to allow prima facie validity to such legislation 
would give rise to an invidious discussion of such objectionable features 
as can be discovered in it; that, therefore, in the interest of justice in 4 
broad sense it is preferable to deny altogether international validity to any 
such legislation, insofar as state contracts are concerned; that, moreover. 
the flow of international investments and the economic progress of many 
countries demand the possibility of giving an absolute and indefeasible 
assurance against interference by the state which is the recipient o 
benefits under a contract governed by its own law. 

It is difficult to choose between these two views. The former, probably 
is sound in law and attractive to the lawyer, but the latter seems to be 
regarded as conforming more closely to practical needs, for it appear 
that for thirty years or so reformers and codifiers have attempted to find 
a formula to express it. Their motive for so doing has frequently bee? 
lacking in clarity and persuasiveness. Yet they must have been inspire 
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by the conviction that their endeavors were supported and, indeed, de- 
manded by reasons of substance. It would, therefore, be retrograde and 
unhelpful to condemn those efforts as unnecessary or misplaced and to 
refrain from a contribution to a legal development which so many regard 
as desirable. What, then, should be the definition of the international tort 
which it is intended to create? 

The Bases of Discussion drawn up by the Preparatory Committee of the 
Hague Conference of 1930*° distinguished between contracts in general 
and debts. As regards the former the Committee suggested the affirma- 
tion of responsibility for such legislation as ‘‘directly infringes’’ con- 
tractual rights, but where general legislation is incompatible only with the 
operation or performance of a contract, responsibility ‘‘depends on the 
cireumstances.’’ It must be doubtful whether a solution on such lines 
would add anything to the existing law, particularly if it is remembered 
that the direct infringement of contractual rights is likely almost in- 
variably to involve the taking of property. As regards debts, the cancel- 
lation or repudiation was intended to involve absolute liability, but in 
the case of the suspension or modification of the service or in the case of 
a failure to pay, liability should exist only in the absence of ‘‘financial 
necessity.’ The distinction cannot easily be drawn or justified. More- 
over, it is contrary to legal principle and practical requirements that in 
the case of monetary obligations the debtor should be allowed to invoke 
financial difficulties as an excuse for non-performance. It is not surprising 
that the Third Committee of the Hague Conference of 1930 in effect 
abandoned these suggestions and submitted a draft of extreme conservatism : 
The Committee proposed to limit the state’s responsibility for legislation 
to the case in which this is incompatible with the state’s ‘‘international 
obligations,’’ i.e., obligations resulting from treaty, custom or the general 
principles of law (as opposed to obligations resulting from municipal 
law). Such a provision would, of course, merely express what is obvious 
and elementary. 

The Draft Convention which the Harvard Research prepared in 1929 77 
intends to be more progressive, but is also more obscure: International re- 
sponsibility is said to flow from the ‘‘non-performance’’ of a contractual 
obligation owed by the state to an alien who has exhausted local remedies. 
The Comment does not by any means make the matter clearer by stating 
that the proposed provision implied ‘‘of course an unlawful or wrongful 
non-performance.’’ But can there be ‘‘non-performance’’ and, still less, 
unlawful or wrongful non-performance if the contract is subject to the 
law of the debtor state and this provides justification for the failure to 
perform? It seems likely that in the crucial case the Draft Convention 
would be ineffective. 


5 Nos. 3, 4, 8 and 9, conveniently printed in 2 I.L.C. Yearbook (1956) 223; see also 
“4 AJL, Supp. 48 et seq. (1930). 

‘6 Art. 6, 2 LL.C. Yearbook (1956) 225. 

Art. 8, 23 A.J.LL. Spee. Supp. 167 et seq. (1929); 2 LL.C. Yearbook (1956) 229. 
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The latest attempt at codification comes from Professor F. V. Garcia 
Amador, the International Law Commission’s Special Rapporteur. In 
his Second Report on State Responsibility ** he distinguishes between con- 
tractual obligations in general and public debts. Apart from the obvious 
and quite distinct cases of discrimination, denial of justice and expropria- 
tion, the ‘‘non-performance’’ of state contracts involves an international 
tort, if it ‘‘is not justified on grounds of public interest or of the economic 
necessity of the State.’’ Similarly, in the case of the state’s public debts,”® 
international responsibility is attached to the acts of repudiation and ean- 
cellation (not, apparently, modification and suspension) except where ‘‘the 
measure in question is justified on grounds of public interest’’ (not eco- 
nomic necessity ) . 

In the first place it must be objected that there is no good reason for 
any distinction between contractual obligations and public debts. Both 
types of obligation should be on the same level,*® because, notwithstanding 
the peculiar policy embodied in the American Constitution,*’ there is no 
room in the modern world for the proposed differentiation: whether the 
state is liable for money lent or for the price of goods sold and delivered 
or whether it has to deliver goods which it has sold, but for which it has 
refused to grant an export license—in these and many similar cases 
identical solutions are required of international law. 

Secondly, the Report does not define the terms non-performance, repudi- 
ation and cancellation. It is necessary to explain the distinction between 
three different conceptions. It is even more important to state the legal 
system which determines whether any such breach as is contemplated by 
the Report has occurred. 

Thirdly, it is difficult to give approval to the disappointing suggestion 
that any failure to perform contractual obligations or public debts, which, 
ex hypothesi, must be unjustifiable under the proper law of the contract, 
is, in international law, capable of being justified on grounds of public 
interest. This must be the public interest of the state whose responsibility 
is in issue. No elaboration is required to bring home the point that ac- 
ceptance of any such exception would in practice exclude the possibility 
of establishing the contracting state’s responsibility.*? 

It may be that a workable solution of the problem can be found only 
by generalizing an established principle of international law and at the 
same time taking a leaf out of the American Constitution and out of the 


782 I.L.C. Yearbook (1957) 104, 116. 79 This term, unfortunately, is not defined. 

80 Some of the material on this point is collected by Mann, 21 Brit. Yr. Bk. of Int. 
Law 11, at 13, 14 (1944). It is not really open to doubt that the distinction between 
contracts and public debts (if it ever existed), is obsolete and unjustified. In the 
same sense Eagleton, The Responsibility of States 176 et seq. (1928), and Van Hecke, 
Problémes Juridiques des Emprunts Internationaux 17 et seq. (1955). 

81 Above, note 68. 

82In the case of contractual obligations, economic necessity is suggested as an ad- 
ditional justification. ‘‘Publie interest’’ is so wide a term that it is likely to com- 
prise economic necessity. 
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books of authority to which it has given life: without prejudice to its 
liability for any other tort (such as denial of justice, discrimination, ex- 
propriation), the state shall be responsible for the injuries caused to an 
alien by the non-performance of its obligations stipulated in a contract 
with that alien if and insofar as such non-performance results from the 
application of the state’s law enacted after the date of the contract; this 
shall not apply where the law so enacted is required for the protection of 
publie safety, health, morality or welfare in general. 


JOINT DEVELOPMENT OF INTERNATIONAL WATERS 


By E. KeENwortTHy 


Of the Colorado and District of Columbia Bars 


During the past thirty years there has been an increasing awareness that 
in order to achieve the maximum utilization of available water resources 
the development of each river basin should be considered as an entity. 
One instance in which the concept was thoroughly applied, whether or 
not properly, was the Tennessee Valley Authority. Effective conservation 
and flood control practices must begin in the upper reaches of a watershed 
in order to be effective. Normally the best dam sites are located in the 
more mountainous terrain, distant from the cities and irrigated farm lands. 
Practical illustration of the advantages to be gained by joint development 
is provided by a recent report of the International Columbia River Engi- 
neering Board, wherein it was concluded: 


The water resources of the Columbia River basin can be developed 
for a variety of purposes. Maximum utilization of these resources can 
be achieved only by implementation of a comprehensive plan of de- 
velopment covering all parts of the basin. Such a plan should recon- 
cile—as far as possible—competing and alternative uses. A key re- 
quirement would be the provision of the maximum practical amount 
of upstream storage. With resulting relatively complete flow regula- 
tion, increased power output and flood control would be provided and 
water supplies for most of the other uses would be assured.’ 


The desirability of the principle of joint development received attention 
as early as 1923 in the Geneva Convention Relating to the Development 
of Hydraulic Power. Article V stated that the technical methods adopted 
in international agreements for the development of rivers should, insofar 
as possible, disregard the international frontiers.*. The report of the 1925 
Nile Commission emphasized that future development in Egypt would 
require the construction of works in the upstream nations, and the feeling 
was expressed that all possible co-operation should be rendered.’ In 1949 
this spirit was bearing fruit in the agreement between the United Kingdom 
and Egypt providing for co-operation in construction of the Owen Falls 
Dam in Uganda.* The same thought was expressed by Professor H. A. 


1 Water Resources of the Columbia River Basin, Report to the International Joint 
Commission Prepared by the International Columbia River Engineering Board, 1959 
(Abstract, p. 6). 

2General Convention Relating to the Development of Hydraulic Power Affecting 
More Than One State, 36 L.N.T.S. 76 (Geneva, 1923). 

31925 Nile Commission Report, par. 90 (March, 1926). 

4 Agreement, United Kingdom and Egypt, Regarding the Construction of the Owen 
Falls Dam, 226 U.N.T.S. 274 (Cairo, 1949). Plans and specifications, as well as all 
subsequent contracts for the work, were to be approved in consultation between the 
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Smith when he declared as a first principle that every river system is 
naturally an indivisible physical unit which should be developed for maxi- 
mum benefit to the human community, regardless of political divisions.° 

In the planning of a joint effort by two or more states for the develop- 
ment of a river there must be an apportionment of benefits and costs. 
Once the relative benefits to be gained by each nation from the scheme are 
known, the costs will normally be borne proportionately.° The evaluation 
of the effects of a scheme of development may involve both monetary and 
non-monetary considerations. The procedure for evaluation of the effects, 
both beneficial and adverse, amounts to a determination of the differences 
in conditions ‘‘before and after’’ or ‘‘ with and without’’ the development 
involved.? Among the questions necessarily considered are the nature and 
magnitude of the effects, the period of time over which the relative condi- 
tions are compared, the assumptions made as to physical conditions at the 
time of construction and subsequently, the interest rate used, the levels of 
prices likely to be in effect, and the proper measure of the value of the 
various uses of water. These considerations are specifically applicable and 
must be treated in determining effects upon the quantity of water, its 
quality, navigation interests, hydroelectric power, flood prevention and 
the stability of stream banks and channels. Therefore the proper ap- 
portionment of benefits and costs in any program of international hy- 
draulic development will be most certainly a complicated and lengthy 
process.* 

Naturally the ideal of joint development cannot be attained without 
implementation through joint investigative and administrative effort. The 
development of a river basin as a co-ordinated unit requires, first of all, 
extensive investigation. This is best accomplished by an international body 
free from the taint of partiality. Thus the first step is joint investigation. 
It is in the investigating and programming stage that co-ordination be- 
tween participating states takes shape. 


appropriate authorities of Uganda and Egypt. Subsequent exchanges in 1952 and 
1953 provided for the sharing of construction costs in connection with raising the 
level of Lake Victoria. 

5 Smith, The Economic Uses of International Rivers 150 (1931). 

6 See, for example, the Rio Grande Rectification Convention, U. S. and Mexico, Feb. 
1, 1933, U. 8. Treaty Series, No. 864; 28 A.J.I.L. Supp. 98 (1934). It is expressly 
stated that costs of the program are apportioned ‘‘in consideration of the difference 
existing in the benefits derived by each of the contracting countries.’’ See also 
Protocol, Austria and Hungary, Concerning the Hydraulic System in the Frontier 
Region, 80 L.N.T.S. 68. 

7U. S. working paper for May, 1957, meeting with Canadian representatives con- 
cerning the Columbia River Basin (Hearings, Senate Committee on Interior and 
Insular Affairs, 85th Cong., 2nd Sess., Upper Columbia River Development 68). 

8In programs of limited seope, convenient formulas may sometimes be found. Thus 
in 1922 the Central Rhine Navigation Commission agreed to build a weir on the Kembs 
River which would back water into Switzerland. It was agreed that by way of com- 
pensation Switzerland should be conveyed 20% of the power produced. The figure 
“0% was found to represent the power from the fall produced on Swiss territory 
through the rise of the water level. 
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The 1923 Geneva Convention on Development of Hydraulic Power con- 
tained not only a general reference to international co-operation but also 
a provision for joint investigation.” It stated that where reasonable de- 
velopment of hydraulic power required international investigation, it 
should be carried out jointly at the request of any one of the states con- 
cerned. The investigation was to be conducted so as to arrive at the solu- 
tion most favorable to the interests of the states as a whole. In short, 
at the request of any party, joint investigation would be undertaken to 
arrive at a scheme for maximum development of water resources, re- 
gardless of national boundaries. 

The aim of the 1923 convention was to provide a framework for the 
accomplishment of those plans for joint development requiring either joint 
investigation or the construction of works in two countries. For this 
limited purpose the provisions of the convention seem adequate enough. 
Nevertheless, the convention received remarkably little support. So far 
as is known, no two states sharing a common waterway have ratified this 
convention. 

In contrast to the relatively detailed provisions of the 1923 convention, 
the recommendations of the United Nations Economie Commission for 
Europe in 1952 contained rather limited provisions for joint investigation. 
With respect to boundary rivers only it was recommended that the best sites 
for construction should be selected after examination of the locality by a 
joint commission. The recommendations added that sites were to be chosen 
on the basis of technical considerations, irrespective of the position of the 
frontier.*° 

Within recent years there have been a number of joint investigations 
undertaken. The international investigation of the St. Lawrence Seaway 
Project must be regarded as successful, and more will be said of this later. 
Joint investigation of the resources of the Columbia River Basin has been 
completed recently.*' In 1957 Cambodia, Laos, Thailand and Vietnam 
established a Committee for Co-ordination of Investigations of the Lower 
Mekong Basin, all four riparians being represented on the committee. 
The group received a formal statute, and it is to act in full co-operation 
with the United Nations Economic Commission for Asia and the Far 
East.?” 

‘The alternative to joint investigation is to provide ample opportunity 
for unilateral investigation by an interested and active state. This was 
the solution proposed by the 1933 Conference of American States.** It was 
recommended that where investigations are necessary, 


9 Note 2 above. 

10 U.N. Economie Commission for Europe, Legal Aspects of Hydro-Electrie Develop- 
ment of Waters of International Concern 305 (U.N. Doc. E/ECE/136, 1952). 

11 Note 1 above. 

12 Dept. of State Memorandum on Certain Aspects of Hydroelectric Development, 
Hearings, Senate Committee on Interior and Insular Affairs, 85th Cong., 2nd Sess., 
p. 75. 

13 Declaration on Industrial and Agricultural Use of International Rivers, Seventh 
International Conference of American States, 1932, 28 A.J.I.L. Supp. 59 (1934). 
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the states on whose territories the studies are to be carried out, if not 
willing to make them directly, shall facilitate by all means the making 
of such studies on their territories by the other interested state and 
for its account. 

Unilateral investigation may be the best solution, particularly where 
there is already an established organization functioning in one state. 
Such was the case recently with respect to hydrological and meteorological 
studies conducted in the upstream Nile Basin in Uganda. Egypt needed 
the information, and Uganda had an established organization for the 
effort. In return for the results of the surveys, Egypt agreed to con- 
tribute a fixed yearly amount toward the costs."* 

Another example of international agreement providing for co-operation 
in unilateral investigation is a 1946 treaty between Turkey and Iraq."® 
This treaty recognized the need for conservation and flood control works 
on the Tigris and Euphrates and further recognized that the best locations 
for the works were probably in Turkey. The agreement provided for 
visits to Turkey by Iraqi technical personnel to make surveys, collect 
information and select sites for installations. The costs of the investiga- 
tion were to be borne by Iraq, and Turkey agreed to co-operate fully. 
Turkey also promised to install certain gauging stations, with costs shared ; 
to observe the water level daily during periods of high water, and to 
telegraph the gauge readings to Iraq. Unfortunately no practical results 
have been noted to date from these provisions. 

After completion of the investigation, the construction of recommended 
works must begin. Particularly on boundary rivers it is found that a 
joint body of some sort is required either for co-ordination or actual 
supervision of the work. One of the conclusions expressed by the United 
Nations Economie Commission for Europe in its study of the development 
of hydro-electric power is significant in this connection: 

Generally speaking a common concessionaire is designated by the 
two countries and the conditions governing the grant of the concession 
are drawn up beforehand by the commission. But in practice the 
application of this procedure meets with many difficulties, for on 
either side of the frontier legislation varies and methods of applying 
the concession, expropriations and the constitution of servitudes are 
essentially different in each country. One of the conclusions to be 
drawn from this study is that it appears necessary and urgent to make 
a comparative survey of national legislation on these specific ques- 
tions.'® 

Probably as a result of these differing factors from country to country 
the methods of conducting joint development will be found to vary con- 
siderably. A recent agreement between Austria and Bavaria related to 


1¢Exchange of Notes, United Kingdom and Egypt, Regarding Cooperation in 
Meteorological and Hydrological Surveys in Certain Areas of the Nile Basin, 226 
U.N.T.S. 288 (Cairo, 1950). 

18 Protocol Number 1 to Turkey—Iraq Treaty of Friendship and Neighbourly Relations, 
37 U.N.T.S. 281 (1946). 

16 U.N.E.C.E., Legal Aspects of Hydro-Electrie Development of Rivers and Lakes of 
Common Interest 192 (U.N. Doe. E/ECE/136, 1952). 


596 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


development of frontier reaches on three boundary (contiguous) rivers— 
the Inn, the Saalech and the Salzach. The plans called for the setting up 
of an Austro-Bavarian joint stock company in which each state would 
hold half the shares. Power developed from the venture would be shared 
in the same proportion.'’ 

An interesting approach was adopted in an agreement between Switzer- 
land and Italy relating to a hydro-electric project to be operated on the 
Reno de Lei, a small stream flowing into Switzerland from Italy. Here 
the formation of a joint company was chosen as the device to be employed 
in the development of a successive stream (a stream which crosses an inter- 
national boundary). The project was to be operated, not by the two 
governments, but by a combination of a Swiss and an Italian corporation, 
to be known as the Consorzio Alpi Vallee di Lei. Another interesting 
feature of the arrangement is that a small exchange of territory took 
place in order to facilitate certain legal aspects in connection with con- 
struction. The ownership of the actual dam site was to change from Italian 
to Swiss; the lands to be flooded were in both Italy and Switzerland.'* 

Still another scheme for joint development was revealed by an exchange 
of notes between the United Kingdom and Portugal relating to the Shire 
Valley project between Mozambique and Nyasaland. Construction of the 
project and the production of hydro-electric energy was to be undertaken 
by a joint corporation based upon certain principles: (a) a Nyasaland 
corporation, with that government holding the majority of the shares; 
(b) the corporation concerned only with production and sale of electric 
power in bulk at the power station to the Portuguese and Nyasaland 
Power Authorities. The portion sold to the Portuguese would be trans- 
mitted to the frontier over lines of the Nyasaland Electricity Authority for 
an agreed price; and (c) the size of the Portuguese shareholding would 
be proportionate to the basis of the contribution to the scheme. However, 
this scheme related only to hydro-electric development, for the notes also 
stated specifically that reclamation and irrigation works in the lower Shire 
were to be undertaken, ‘‘With due regard for the scheme as a whole 
by the Governments of each territory in accordance with their own re- 


19 


quirements and at their own expense. 


INTERNATIONAL SUPERVISORY COMMISSIONS 


Since the large-scale development of any stream involves a multitude of 
day-to-day-problems, it has been found expedient in most instances to 
ereate an international body to deal with the problems which arise both 
in construction and in subsequent regulation. The composition and role 
of such bodies has varied widely from case to case. They may be either 
permanent or ad hoc; they may have sweeping supervisory powers or 4 
17 U.N.E.C.E., op. cit. 50. 

18 Dept. of State Memorandum on Certain Aspects of International Hydroelectric 


Development, note 12 above. 
19 Exchange of Notes, United Kingdom and Portugal, Providing for Portuguese 
Participation in the Shire Valley Project, 175 U.N.T.S. 14 (1953). 
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merely advisory role. In spite of the wide acceptance of the idea of such 
international bodies, their creation is not without disadvantages, as was 
pointed out by the International Bank in its 1954 proposal for the develop- 
ment and use of the Indus Basin waters.*° The administrative arrange- 
ments are expensive, recurring annually. The structure becomes complex. 
It was stated that joint commissions are likely to be inefficient except in 
extremely favorable conditions. The elimination of the necessity for the 
formation of a joint commission was cited as an advantage of the Bank’s 
plan for complete separation of the Indian and Pakistan water systems. 
Nevertheless, this involved tacit recognition that for any program short of 
complete separation some sort of joint commission would become necessary. 

In the United States the creation of interstate bodies for the purposes 
of regulating the development and administering the waters of interstate 
streams has become a common practice.*! Similarly Australia found the 
formation of an interstate commission for the execution of development 
works and the administration of the river to be necessary in the settlement 
of the River Murray dispute.** 

For purposes of analysis the powers granted to such international com- 
missions may be divided into those which are essentially legislative, ad- 
ministrative or judicial in their nature. The legislative functions are those 
concerned with investigation of river basins and the formulation of plans 
for development. The administrative powers include supervision of con- 
struction and administration of the relative rights in the river. The 
settlement of disputes, both legal and technical, is basically a judicial 
role. A review of the treaties indicates the extent to which the various 
powers have been granted to international commissions for river develop- 
ment. 

The Commission established for the Danube in 1921 had legislative and 
administrative powers.” It was provided that the Commission should 
draw up a general long-range program of works and improvements for the 
benefit of navigation. Each riparian state was to submit an annual pro- 
gram of development to the Commission, which had a right to modify the 
program if it saw fit to do so. The administrative powers were contained 


20 Press Release No. 380, Appendix I, International Bank for Reconstruction and 
Development, Dee. 10, 1954. 

21 The following interstate compacts will be found to make provision for a commis- 
sion to administer a stream. As in the international field, the réles of these bodies 
vary widely: Belle Fourche River Compact, Art. III; Arkansas River Compact, Art. 
VIII; Canadian River Compact, Art. 1X; Connecticut River Compact, Arts. II and 
III; Costilla Creek Compact, Art. VIII; Pecos River Compact, Art. V; Red River of 
the North Compact, Arts. VI through VIII; Sabine River Compact, Art. VII. The 
texts of all compacts may be found in T. Richard Witmer, Documents on the Use and 
Control of the Waters of Interstate and International Streams (Washington, D. C., 
U. S. Govt. Printing Office, 1956, 760 pp.). 

22The River Murray Commission was composed of four engineers, one from each 
of three riparian states and one from the Commonwealth. See Smith, The Economic 
Uses of International Rivers 67. 

23 Convention Instituting the Definitive Statute of the Danube, 26 L.N.T.S. 175 
(1921). 
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in the provision that the Commission should supervise the construction 
work undertaken by each state. In addition, the Commission might 
undertake the construction itself, if one of the states were unable to carry 
out its obligation. Another significant power granted to the Commission 
was that to forbid construction for economic development which it found 
to be detrimental to navigation. 

The following year a commission was created in furtherance of develop- 
ment on the Kembs River, a tributary of the Rhine. This commission was 
ereated for a specific development project; hence its powers were ad- 
ministrative only. The commission was composed of four engineers—two 
from France and two from Switzerland. Its task was to supervise the 
construction of certain works and the execution of the respective con- 
cessions.** 

A commission established between Spain and Portugal with respect to 
the River Douro was said to have powers which were advisory, deliberative 
and supervisory.“° The so-called advisory powers were legislative in 
nature, although final decision was to be left to the respective governments. 
It was stipulated that the commission must be heard in matters relating 
to the approval and authorization of works, plans and agreements. The 
deliberative powers, basically judicial, were concerned with regulation 
of the works, questions concerning servitudes and disputes between conces- 
sionaires. The administrative duties were related to police, inspection and 
general supervision. 

When the United States and Mexico reached a general agreement con- 
cerning the Rio Grande, Colorado and Tijuana Rivers in 1944, they gave 
new powers to an existing commission rather than create a new entity.** 
The name of the International Boundary Commission, which had been 
established in 1889 to avoid boundary difficulties, was changed to the Inter- 
national Boundary and Water Commission, and the responsibilities of the 
body were broadened accordingly. The legislative réle of the organization 
was to carry on investigations and to develop detailed plans for the con- 
struction of works, including the division of costs between the two govern- 
ments. Administratively the Commission was given broad powers to 
supervise construction and to control the utilization of the waters in ac- 
cordance with established procedures and law. Finally the Commission 
was charged to settle all differences that might arise with respect to 
interpretation or application of the treaty, subject to the approval of the 
governments concerned. Another interesting feature of this treaty was 
that separate American and Mexican Sections of the Commission were 
created with distinct responsibilities. In particular each section had 
broad authority to execute the construction of approved works within its 
own territory. 

24 U.N.E.C.E., op. cit. 

25 Convention between Spain and Portugal to Regulate the Hydro-Electrie Develop- 
ment of the River Douro, 82 L.N.T.S. 131 (1927). 

26 Rio Grande, Colorado, Tijuana Treaty, 59 U. S. Stat. 1219; Witmer, op. cit. 424. 


As the International Boundary Commission, further duties had been imposed upon this 
body by the Rio Grande Rectification Convention, 48 U. S. Stat. 1621 (1933). 
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There are a number of other treaties with widely varying provisions 
for the utilization of international bodies in the development of river 
systems. A treaty between Denmark and Germany requires approval of 
the ‘‘Frontier Water Commission’’ for the establishment of new works 
or the extensive alteration of existing works on any frontier watercourse.*’ 
The powers and role of a joint commission are set out in considerable 
detail in a recent treaty between Syria and Jordan.** In contrast, a 
convention between France and Italy concerning the utilization of the 
Roya provides for a commission which is apparently little more than a 
figurehead.** The commission consists of one engineer from each country, 
and it merely approves plans submitted, this being done only after the 
members receive instructions from their respective governments. In gen- 
eral, it will be seen that the more comprehensive and general the develop- 
ment, the broader will be the powers of an international body. On smaller 
projects, such as that on the Roya, there is much less need for an inter- 
national body on a continuing basis. 

For a number of reasons the most successful body connected with the 
development of water resources is the International Joint Commission be- 
tween the United States and Canada. This body was established by the 
Boundary Waters Treaty of 1909,°° with broad and significant powers. 
Since that time it has played a decisive réle in the solution of several major 
water disputes between the two nations. The Commission has jurisdiction 
over the waters along and intersecting that great boundary running from 
the eastern to the western shores of North America. The body exercises 
quasi-judicial powers, executive duties, powers of investigation and ree- 
ommendation, and arbitral jurisdiction. The existence of this Commission 
is undoubtedly largely responsible for the amicable settlement of the 
numerous disputes between the United States and Canada concerning 
waters during the last half-century.* 

The Commission is composed of six members, three being appointed by 
each of the governments. The Commission also subdivides into an Ameri- 
ean Section and a Canadian Section, each operating autonomously for 
certain purposes. Each section appoints its own secretary. Legislative 
authority is granted to the Commission as a whole by the requirement 
that certain works involving construction or diversion of waters shall 
have its approval. A quasi-judicial function is conferred by Article 
1X, providing that the Commission shall examine and report upon ques- 
tions or matters of difference arising between the two nations involving 
their rights, obligations or interests along the common boundary. How- 
ever, the report submitted upon matters which are thus referred to the 


2710 L.N.T.S. 186. 

*8 Agreement between Syria and Jordan Concerning the Utilization of the Yarmuk 
Waters, 184 L.N.T.S. 24 (1953). 

29 U.N.E.C.E., op. cit. 184. See also Convention between Yugoslavia and Austria 
Concerning Water Economy Questions Relating to the Drava, 227 U.N.T.S. 128 (1954). 

8036 U. S. Stat. 2448; 4 A.J.I.L. Supp. 239 (1910). 

31 Robert A. MacKay, ‘‘The International Joint Commission between the United 
States and Canada,’’ 22 A.J.I.L. 292 (1928). 
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Commission is regarded as merely advisory—neither a decision nor an 
arbitral award. 

Under Article X of the Boundary Waters Treaty the Commission may 
act as an arbitral commission whenever a question is referred to it for 
decision by the appropriate consent of both governments. The jurisdiction 
of the Commission in such instances extends to the same subjects as their 
investigative authority under Article 1X. It may determine questions or 
matters of difference involving the rights, obligations or interests of the 
two nations in relation to each other or to their respective inhabitants. 
The Commission is granted the powers necessary for the obtaining of evi- 
dence and the conduct of proceedings in accordance with the usual rules 
of law. It has been pointed out that the existence of such arbitral 
authority is in itself an incentive to the settlement of disputes by negotia- 
tion.*? 

International bodies of this nature may also serve as the machinery 
for conducting extensive preliminary investigations and the preparation 
of plans so necessary for co-ordinated basin development. The problems 
of the Columbia Basin were submitted to the International Joint Com- 
mission in 1944 for study. Sixteen years have elapsed and the two nations 
are only now beginning to make progress in the planning for orderly 
development of the Columbia.** The time lapse is probably attributable 
chiefly to the complexity of the problems involved rather than a failure of 
the Commission. Although accusations of inactivity had been made 
against the Commission,** nevertheless it is significant that the progress 
now being made is occurring through the medium of the International 
Joint Commission. 

An idea of the scope of activity and the magnitude of the problems 
involved in the comprehensive survey of a river system can be gleaned 
from the exchange of notes ** resulting in the reference of the Columbia 
River problems to the International Joint Commission. The matter was 
referred to the Commission under Article IX of the Boundary Waters 
Treaty with the following terms of reference: 


2. It is desired that the Commission shall determine whether in its 
judgment further development of the water resources of the river 
basin would be practicable and in the public interest from the points 
of view of the two Governments, having in mind (A) domestic water 
supply and sanitation, (B) navigation, (C) efficient development of 
water power, (D) the control of floods, (E) the needs of irrigation. 
(F) reclamation of wet lands, (G) conservation of fish and wildlife 
and (H) other beneficial public purposes. 


32 Note 31 above. 

33 International Joint Commission press release, May 1, 1959. The scope of tlie 
investigation undertaken can be seen from Water Resources of the Columbia River 
Basin, Report by International Columbia River Engineering Board, 1959. 

34 Upper Columbia River Development, Hearings, Committee on Interior and Insular 
Affairs, U. S. Senate, 85th Cong., 2nd Sess., 1958. 

35 Exchange of Notes Between the United States and Canada Relating to a Study 
to be Made by the International Joint Commission with Respect to the Upper Columbia 
River Basin, Feb. 25 and Mareh 3, 1954. 
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3. In the event that the Commission should find that further works 
or projects would be feasible and desirable for one or more of the 
purposes indicated above, it should indicate how the interests on 
either side of the boundary would be benefited or adversely affected 
thereby, and should estimate the costs of such works or projects, in- 
cluding indemnification for damage to publie and private property 
and the costs of any remedial works that may be found to be necessary, 
and should indicate how the costs of any projects and the amounts of 
any resulting damage should be apportioned between the two Govern- 
ments. 

4. The Commission should also investigate and report on existing 
dams, hydro-electric plans, navigation works, and other works or 
projects located within the Columbia River system in so far as such 
investigation and report may be germane to the subject under con- 
sideration. 

Beyond the investigation phase the problems of river development and 
control demand a relatively well-developed organization to fulfill the 
purpose. The methods adopted for the St. Lawrence Seaway Project 
provide a useful lesson, for, whatever the intrinsic merits of the bodies 
involved, their purpose was accomplished. At the top of the structure, 
of course, was the International Joint Commission. In 1952 the Govern- 
ments of Canada and the United States jointly submitted to the Interna- 
tional Joint Commission the plans for the power phase of the Seaway 
Project. Shortly thereafter the Commission issued its order of approval, 
noting that the Government of Canada had already designated the Hydro- 
electric Power Commission of Ontario as the entity to construct, maintain 
and operate the proposed works to be located in Canada.*® The order 
proceeded to establish a body known as the International St. Lawrence 
Board of Control, subordinate to the Commission and composed of an 
equal number of United States and Canadian representatives. The Board 
of Control was to give effect to the instructions of the International Joint 
Commission from time to time. During construction the principal duty 
of the Board was to keep itself advised of the plans of the Joint Board 
of Engineers and to provide guidance to the Joint Board of Engineers. 
After completion of the works the Board of Control was charged with re- 
sponsibility for insuring that the orders of the International Joint Commis- 
sion with respect to the waters of the St. Lawrence were observed. In the 
event of any disagreement which could not be resolved, the Board of Con- 
trol was to refer the matter to the International Joint Commission. In 
short the Board of Control was established as a subordinate administrative 
body. 

At the same time the Commission established the St. Lawrence River 
Joint Board of Engineers, consisting of an equal number of representatives 
appointed by the two governments. The duties of the Joint Board of 
Engineers were to review, co-ordinate and, subject to the authority of the 
respective governments, to approve the plans for construction. Further, 
the Joint Board of Engineers was to assure construction of the works in 


86 Order of Approval of Power Works, Nov. 19, 1952 (St. Lawrence Seaway Manual, 
U. 8S. Govt. Printing Office, 1954). 
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accordance with the agreed plans and to keep the Board of Control ad- 
vised on all matters within its cognizance. Thus a joint board was 
created solely to oversee the technical aspects of the project.** 

With the planning and supervision of the project firmly under the di- 
rection of the International Joint Commission and its subordinate bodies, 
the actual construction could be accomplished through designated national 
agencies in each country. For hydro-electric aspects of the project the 
Government of Canada had designated the Hydro-Electrie Power Com- 
mission of Ontario as the entity to construct, maintain and operate the 
proposed works in Canada. The Power Authority of the State of New 
York was designated for the same purpose in the United States. Thereby 
experienced, functioning organizations were given the actual task of con- 
struction and operation of the hydro-electric phase of the projects For 
the navigation phases of the project two new and autonomous bodies were 
established: the St. Lawrence Seaway Authority of Canada and, for the 
United States, the St. Lawrence Seaway Development Corporation.** 
Thus the accomplishment of this major international project required ¢o- 
ordination, planning and construction carried out under the International 
Joint Commission by several ad hoc bodies, both national and international. 
Naturally such close co-operation cannot be carried out without a favor- 
able political climate. 

37 The Joint Board of Engineers was not actually established until more than a year 
later, when the necessary steps were taken through an Exchange of Notes Establishing 
the St. Lawrence River Joint Board of Engineers, Nov. 12, 1953 (St. Lawrence Seaway 
Manual). 

38 Exee. Order No. 10500, 18 Fed. Reg. 7005. 

89 Exchange of notes between the United States and Canada, June 7 and 16, 1954, 
31 Dept. of State Bulletin 51 (1954). 
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EDITORIAL COMMENT 


MANLEY HUDSON 
1886-1960 


Manley Hudson died on April 13, 1960. The statement of his achieve- 
ments and the principal events in his career are adequately stated in the 
Proceedings of the Fifty-Fourth Meeting of the American Society of 
International Law. This is merely a note of appreciative recollection 
from one of his friends and former colleagues in various enterprises. 

It was the vigor of his personality as well as the quality of his mind 
which made it possible for Manley Hudson to make such an impact upon 
the development of international law in his time and upon the international 
lawyers of these last four decades. Nowhere did this combination of 
qualities appear to greater advantage or with more striking effect than 
in the work of the Harvard Research in International Law. This notable 
enterprise, which made contributions of enduring value, was Manley 
Hudson’s in conception, in creation, in management and in results. It 
was organized by him at the Harvard Law School with a view to assisting 
or supplementing the work of the League of Nations Preparatory Com- 
mittee for the International Codification Conference following upon the 
work of the Committee of Experts for the Progressive Codification of 
International Law which was set up in 1924. The American Law Institute 
supplied the model for the type of operation—the black-letter text with 
commentary. Manley Hudson secured the financial support, organized 
the Advisory Committee, enlisted the reporters, chaired the meetings, and 
from beginning to end inspired and drove his colleagues to the production 
of the best that was in them. His was a technique at which some sensitive 
souls quailed, for it was his greatest joy to cross intellectual swords with 
an antagonist in order that the sparks of creative thought could flash 
across the green baize table. 

Those who worked with him will readily recall the delighted smile with 
which he would welcome a sudden exposition of a defect in a position which 
he had taken or which he had approved. There was never anything 
somber about meetings of this kind; there was always in reserve a gaiety 
and there was good humor and, between the formal sessions, good talk and 
good fellowship. 

The volumes of the Harvard Research are, of course, only a few of the 
monuments which stand to remind us of Manley Hudson’s contributions 
to international law. This writer mentions them particularly because he 
had the privilege of being associated with that effort from its beginning 
to its end and partly because Hudson’s name is not always identified with 
these volumes. Some seem to think of Judge Hudson as if he were merely 
a compiler because he did edit the nine volumes of International Legisla- 
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tion; and he did edit the Werld Court Reports. Personally this writer 
envies the achievement indicated by these volumes also with their extra- 
ordinarily useful and meticulously prepared notes, guiding one, as no 
other source does, to surrounding materials of importance in interpreting 
either a treaty or a Judgment or opinion of the Court. His annual articles 
in the AMERICAN JOURNAL OF INTERNATIONAL Law on the work of the 
Court are the studies of a jurist who was a master of the Court’s law and 
procedure and who rendered a great service by fellowing every develop- 
ment with the utmost care and with ready criticism when criticism was 
due. His magisterial treatise on the Court in its second edition econ- 
solidated and amplified his analysis down through 1942. 

It is, of course, true that Judge Hudson never wrote a comprehensive 
treatise on international law, but a mere glance at the analytical index of 
the AMERICAN JOURNAL OF INTERNATIONAL Law and of the Proceedings of 
the Society covering the years 1921 to 1940 will show the breadth of his 
contributions to all subjects of international law, particularly through the 
editorials which he wrote and through his participation in the discussions 
at the annual meetings. 

No attempt is made to record here all of his contributions, either those 
made in writing or those made by him in person, as through his service 
as a Judge on the bench of the Court or as a member of the International 
Law Commission, or as an international civil servant, or as a citizen or 
as a teacher. Those of us who were privileged to work with Manley 
Hudson, of course, are conscious of our loss, realizing the stimulus which 
has gone from among us. It would be our hope that some who did not 
come under his spell may now realize the extent of the loss that they too 
have suffered. 

C. Jessup 


NOTES AND COMMENTS 


THE SOVIET UNION AND INTERNATIONAL CO-OPERATION IN THE PEACEFUL USE OF ATOMIC 
ENERGY: BILATERAL AGREEMENTS 


The first indications of Moscow’s willingness to share its technological 
know-how in nuclear science with other states appeared on January 18, 
1955.1. On that date the Soviet Union’s Council of Ministers issued a 
declaration to the effect that 


attributing great importance to the use of atomic energy for peaceful 
purposes, the Soviet Government has decided to render scientific, tech- 
nieal and production aid to other States in setting up experimental! 
bases for developing research in nuclear physics and in utilizing 
atomic energy for peaceful purposes. 


In pursuit of these objectives the U.S.S.R. was said to have **made 
a proposal to the Chinese People’s Republic, the Polish People’s Republic, 
the Czechoslovak Republic, the Rumanian People’s Republic and the Ger- 
man Democratic Republic on rendering them general assistance in plan- 
ning, supplying equipment and building experimental atomic piles with a 
thermal capacity of up to 5,000 kilowatts each and accelerators of ele- 
mentary particles.’’ The U.S.S.R. allegedly also planned to allot to the 
countries in question the necessary amounts of fissionable material for the 
said atomic piles and for scientifie research. In part, at least, these de- 
liveries were being undertaken, Moscow conceded, because the afore- 
mentioned states supplied the Soviet Union with appropriate raw materials.* 


1 Pravda and Izvestia, Jan. 18, 1955, p. 1. The beginnings of the idea of inter- 
national co-operation in the non-military utilization of nuclear energy are generally 
traced back to President Eisenhower’s ‘‘ Atoms for Peace’’ speech before the U.N. 
General Assembly on Dee. 8, 1953. Some Soviet sources, however, credit the U.S.S.R. 
with having originated the idea, citing the Soviet draft project of June 19, 1946, of a 
convention on prohibiting the production and use of nuclear weapons. See Vneshnyaya 
politika SSSR, 1946 god, dokumenty i materialy (The Foreign Policy of the Soviet 
Union in 1946, Documents and Materials) 634 (Moscow, 1952); and V. A. Tarasenko, 
Atomnaya problema vo vneshnei politike SShA (The Atomic Problem in the Foreign 
Policy of the United States) 225 (Kiev, 1958). 

2For a survey of East European uranium production and related Soviet policies, 
see §. L. Levitsky, ‘‘The Soviet Union and Satellite Uranium,’’ 4 Bulletin of the Insti 
tute for the Study of the U.S.S.R. 37-41 (Munich, 1957). There is no reliable data on 
Sino-Soviet relations in this field. However, Moscow’s statement would indieate that 
the U.S.S.R. is, or at least was, receiving considerable amounts of fissionable raw 
material from Red China, probably under the terms of the agreement of March 27, 
1950, concerning the establishment of a Soviet-C.P.R. joint stock company ‘‘Sovkit 
metall’’ to prospect for and extract nonferrous metals in Sinkiang (Izvestia, March 
29, 1950; Vneshnyaya torgovlya, 1950, No. 4, p. 34, and 1954, No. 2, p. 2). Since this 
company was transferred to Peking’s ownership by agreement of Oct. 12, 1954 (Izvestia, 
Oct. 12, 1954; People’s China, Nov. 1, 1954, Supp., pp. 7-8), and no announcement was 
then made with regard to future arrangements, it is not known under what rules the 
deliveries of uranium from the C.P.R. to the U.S.S.R. took place after that date. 
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In addition, the Kremlin’s unilateral offer envisaged that scientists and 
engineers from the countries to which the proposal was addressed would 
be given the opportunity to learn about scientific research done in the 
U.S.S.R. on the use of atomic energy for peaceful purposes and about 
the work of the experimental atomic piles already in operation in the 
Soviet Union. 

According to the official report, ‘‘the establishment of the above-men- 
tioned experimental bases’’ would ‘‘give these countries the opportunity 
to develop extensive scientific research in nuclear physics, to obtain from 
the experimental atomic piles sufficient amounts of radioactive isotopes 
for use in medicine, biology and various spheres of science and technology 
and to train scientific and engineering cadres for the further development 
of work on the peaceful use of atomic energy.’”’ 

Appropriate interest having been duly expressed by the countries singled 
out in the Kremlin’s communiqué,’ further measures were soon initiated 
to implement the Soviet plan. At the end of March and the middle of 
April, 1955, ‘‘delegations of important physicists and engineers’’ from 
China, Poland, Czechoslovakia, Rumania and East Germany arrived in 
Moseow to discuss the ‘‘conerete questions of designing, producing and 
delivering complete experimental atomic piles and accelerators of ele- 
mentary particles, the training of cadres and other questions connected 
with organizing scientific research in these countries in nuclear physics and 
the use of radioactive isotopes in medicine, biology and other branches of 
science and technology.”’ 

As a result of these diplomatic conversations a series of almost identical 
bilateral treaties was initialed in rapid succession in Moscow between the 
Soviet Government and each of the participants in the conference: with 
Rumania, April 22, 1955; with Czechoslovakia and Poland on April 23; with 
the Chinese People’s Republic on April 27; and with the German Demo- 
eratie Republie on April 28.4 

All five pacts are similarly identified as agreements on aid by the 
U.S.S.R. to the other signatories in regard to development of research in 
atomic nuclear physics and the use of atomic energy for the needs of the 
national economy. Very brief, containing only ten articles, these accords 
define only the main outlines of the proposed collaboration between the 
U.S.8.R. and each of the other parties, leaving most of the details of the 


3 E.g., Pravda, Jan. 21, 1955, p. 4; Jan. 23, p. 3; Jan. 25, p. 3; Feb. 1, p. 3; Izvestia, 
Feb. 1, 1955, p. 4; Pravda, Feb. 3, p. 6. 

4 For the text of the communiqué concerning the results of the March-April confer- 
ence, see Pravda and Izvestia, April 30, 1955, p. 2. The texts of the bilateral agree- 
ments may be found in Soglasheniya o sotrudnichestve i pomoshchi y oblasti mirnogo 
ispolzovaniya atomnoi energii, zaklyuchennye Sovetskim Soyuzom s drugimi stranami 
(Agreements on Collaboration and Assistance in the Field of Peaceful Use of Atomic 
Energy Concluded between the Soviet Union and Other States) (Moscow, 1958) (here- 
after cited as Soglasheniya). 

The author wishes to express his gratitude to Mr. Robert M. Slusser of the Soviet 
Treaty Project, Hoover Institute, Stanford University, for bringing to his attention 
the existence of this publication. 
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actual execution thereof to subsequent ad hoc arrangements between the 
appropriate technical organs of the contracting states and to future negoti- 
ations by mixed commissions of their experts. 

Thus, under the first article of the agreements, the Government of the 
Soviet Union undertook to grant each of the other parties assistance in the 
construction of an experimental atomic pile and eyclotron by drawing 
up the blueprints for these installations, producing and delivering all the 
necessary equipment for them, furnishing scientific and technical aid in 
the construction, assembly, adjustment and starting of the atomic reactor 
and cyclotron and the transfer of scientific information and technical 
documentation, <s well as training local specialists in the field of nuclear 
physics. Soviet organizations were to carry out preparatory works on the 
projects mentioned above, deliver the equipment for the construction of 
the experimental atomic piles on the territory of the recipient states, and 
dispatch the necessary contingents of Soviet specialists to these countries 
to give technical assistance in building, mounting, adjusting and putting 
into operation of the nuclear reactors and accelerators (Article 2). 

Under Article 3, the Soviet Government pledged itself to furnish each 
of the other signatories fissionable and other materials for the atomic 
piles and also for carrying out scientific work on nuclear physics, in 
amounts and at intervals to be settled later by common consent. The 
total expense of the preparatory work on the scientific installations, the 
cost of the equipment for the experimental atomic reactors and the ac- 
celerators, and of the fissionable and other materials, stipulated by these 
agreements, would also be established subsequently through negotiation 
(Article 4). The scientific information and technical documentation on 
the atomic reactor and cyclotron would be transmitted to the other party 
in quantities and periods to be agreed upon. The said information and 
data would be supplied at no cost other than the actual expense involved 
in the preparation of the documents (Article 5). 

According to the treaties, native specialists in the field of nuclear physies 
would be trained through the admission of citizens of these nations into 
Soviet institutions for education in production techniques, in amounts, in 
fields of specialization and for periods to be defined later by both countries 
(Article 6). The assignment of Soviet experts to these states to give 
technical assistance as foreseen in these agreements would be regulated by 
the terms of earlier accords on technical collaboration concluded separately 
between each member of the Soviet bloc and the U.S.S.R., with their pro- 
visions now to be expanded to cover the working conditions of the Russian 
nuclear specialists.° Similarly, the education of local personnel in the 
Soviet Union is to be carried out in accordance with the stipulations of 
earlier agreements on the technical training of satellite specialists in the 


5 Agreement of Oct. 25, 1950, with the C.P.R., Vneshnyaya torgovlya SSSR s sot- 
sialisticheskimi stranami (Foreign Trade of the U.S.S.R. with the Socialist States) 44 
(Moseow, 1957); Agreement of July 1, 1952, with the G.D.R.; Protocol of Jan, 25, 
1950, with Poland; Protocol of Sept. 26, 1950, with Rumania; Protocol of Nov. 29, 
1950, with Czechoslovakia. 
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U.S.S.R. in foree between each of the regimes and the Soviet Union 
(Article 7).® 

Remuneration for the equipment, fissionable material, heavy water and 
other supplies, as well as the blueprints and other forms of technical as- 
sistance provided for by these treaties and furnished by the U.S.S.R., would 
be effected through deliveries of goods from the recipient states to the 
Soviet Union in aceordance with the terms of existing commercial agree- 
ments in force between each of them and Moscow (Article 8). The de- 
tailed conditions on the execution of the plans, the delivery of equipment 
and materials, the commandeering of Soviet specialists and the furnishing 
of other services by the U.S.S.R. were to be settled jointly by their re- 
spective authorities as the need for them arose, couched in the form of 
special bilateral protocols (Article 9). 

In conclusion, the grantee states undertook not to transmit to any 
other Power or any foreign physical or juridical person any of the in- 
formation and technical data received from the U.S.S.R. under these 
arrangements concerning the technology of atomic reactors and accelerators, 
nor any part of the special equipment, apparatus and fissionable material. 
The recipient nations also pledged themselves to take the necessary steps 
to ensure the safety, secrecy and utilization for authorized purposes only 
of the information and technical documentation supplied by Moscow in 
accordance with the present arrangements (Article 10). 

No stipulations are included in the treaties concerning their duration 
or method of termination. They also contain no clause on the moment 
of entry into foree, apparently being designed to go into effect immedi- 
ately upon signature, thus antedating the final initialing of the first U. S. 
treaty initiating inter-state collaboration in the sphere of ‘‘ Atoms for 
Peace.’’* Finally, there are no express provisions on post-delivery ¢con- 
trol by the donor government over the recipient state’s use of the equip- 
ment sold to it, contrary to the usual procedure in similar U. S. treaties, 
a point of which much is made by Soviet publicists.® 

6 For the Chinese People’s Republics, Agreement of Dee. 6, 1951; for the German 
Democratic Republic, special agreements would be concluded, couched in the form of 
protocols, between the interested organizations of the two parties; for Poland, Agree 
ment of Jan. 25, 1950; for Rumania, Agreement of Feb. 17, 1950; for Czechoslovakia, 
Agreement of Feb. 22, 1950. 

7 The first U. S. agreement of this type, concluded with Turkey, was formally signed 
on June 10, 1955, 33 Dept. of State Bulletin 55-57 (1955). In the meantime a large 
number of similar pacts were temporarily initialed with other nations, 32 ibid. 865, 1018 
(1955). De facto, therefore, U. S. diplomatie negotiations in this field antedate the 
first Soviet measures by many months, and in most respects the precipitous conclusion 
of the Soviet-satellite pacts clearly seems to be a last-minute effort to wrest the initiative 
from the West. 

8S. A. Malinin, ‘‘Pravovye formy mezdunarodnogo sotrudnichestva v oblasti mirnogo 
ispolzovaniya atomnoi energii’’ (Legal Forms of International Cooperation in the 
Peaceful Use of Atomic Energy), Sovetskoe Gosudarstvo i Pravo, 1957, No. 7, pp. 
122 ff.; V. Larin, Mezhdunarodnoe Agenstvo po Atomnoi Energii (International Atomic 
Energy Agency) 9 (Moscow, 1957); and M. M. Lebedenko, ‘‘Ustav Obyedinennogo 
Instituta Yadernykh Issledovanii’’ (Statute of the Joint Institute for Nuclear Re- 
search), Sovetskoe Gosudarstvo i Pravo, 1957, No. 2, pp. 116-118. 
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Under the terms of their respective agreements, Poland, Czechoslovakia, 
Rumania and the German Democratic Republic were each scheduled to 
receive equipment for the construction of an atomic pile of 2,000 kw. 
magnitude and a cyclotron of 25 million electronvolt power; the Chinese 
People’s Republic was to be furnished with an atomic pile of 5,000—6,000 
kw. capacity instead of a 2,000 kw. one. 

The final communiqué of the Mareh—April conference indicated, more- 
over, that the Soviet Government had by then also reached a decision to in- 
crease the number of countries to which it was willing to give co-operation 
and assistance in developing experimental scientific work on the peaceful 
use of atomic energy. In effect, such a suggestion was incorporated in the 
announcement itself, directed this time at the Hungarian and Bulgarian 
People’s Republics. This offer shortly resulted in the conclusion of a 
treaty between Moscow and Budapest, on June 13, 1955," identical in all 
respects to the agreements signed earlier with Czechoslovakia, Rumania, 
East Germany and Poland. In spite of the tentative proposal to Bul- 
garia, there is no evidence that any accord of this nature was ever signed 
between that country and the U.S.S.R., nor were there offers to or negotia- 
tions with the other more backward members of the Communist camp 
Albania, North Korea, Mongolia and North Vietnam.’® 

On the other hand, the U.S.S.R. found it useful the very next year to 
extend its program of nuclear aid to Yugoslavia as part of the policy of 
rapprochement between the two regimes then at its peak. An agreement 
was accordingly signed in Belgrade on January 28, 1956,‘' whereby the 
U.S.S.R. bound itself to supply advice and assistance to Yugoslavia in 
the field of nuclear research. The provisions of the treaty, except for 
minor modifications,’ were in the main identical to the conditions of the 
six pacts previously initialed between Moscow and its satellites. How- 
ever, the substantive nature of the technical installations in the erection 
of which the U.S.S.R. was eventually to partake was largely left un- 
determined, as were also most of the other details concerning actual im- 
plementation of the agreement. Such operational arrangements, the treaty 
stipulated, would be made piecemeal at a later date by common consent 
of the parties. 

In prineiple it was envisaged in the treaty that the U.S.S.R. would 
generally aid Yugoslavia in developing scientific research in all phases of 
the peaceful use of atomic power, would be ready to sell the required 
equipment and supplies to Belgrade at prices patterned on those pre- 


* For text, see Soglasheniya 7-9. 

10 All these states, however, participate in the work of the Communist regional 
organization devoted to nuclear research for peaceful purposes, the so-called Joint 
Institute for Nuclear Research, created on March 26, 1956. 

11 For text, see Soglasheniya 22-24. 

‘2 For example, under Art. 4, the prices for the various materials to be supplied by 
the U.S.S.R. were to be established in special protocols signed not later than one month 
prior to the delivery of the goods. The training of Yugoslav specialists in the U.S.S.R. 
and the commandeering of Soviet technicians to Yugoslavia were to be the subject 
of subsequent agreements, etc. 
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vailing in the world market, furnish technical data and assign technicians 
as required and, upon request, train Yugoslavs in Russia’s specialized insti- 
tutions and give assistance to Yugoslavia in the construction of an atomic 
reactor, plans for which would be drawn up by Tito’s experts and con- 
firmed by both states. Like all the other beneficiaries of Soviet nuclear 
aid, Belgrade promised to exercise the necessary secrecy in the employment 
of the confidential data and equipment furnished by the U.S.S.R. 

Another agreement along the same general lines on Soviet assistance 
to Egypt in the field of peaceful utilization of atomic energy was signed in 
Cairo on July 12, 1956.*° It, too, established the basic rules for a proposed 
program of co-operation between the two capitals in the field of nuclear 
research and the harnessing of atomie energy for non-military purposes. 
Under its terms were envisaged a broad exchange of materials and technical 
documentation, deliveries of the necessary equipment from the U.S.S.R. 
to Egypt for scientific work and facilities, the training of Egyptians in 
the Soviet Union and the assignment of Russian specialists to Egypt at the 
behest of the latter, in numbers and for purposes to be settled by common 
consent. Actual projects to be executed were left to be determined later, 
although the treaty did specifically mention a nuclear physics laboratory, 
electrostatic generators, experimental atomic reactors, a center for geo- 
logical studies and research and other installations. It was emphasized 
that the sale of the required machinery and supplies and payment for 
services rendered were to be handled as a matter of routine trade between 
the two nations. Like its predecessors, Egypt bound itself to enforce due 
secrecy and take appropriate security precautions. 

These eight agreements concluded between the U.S.S.R. and six of its 
satellites, plus Yugoslavia and Egypt, constitute the sum total of Soviet 
ventures in the sphere of special bilateral arrangements on inter-state 
collaboration for the peaceful use of nuclear energy.’* Even then, how- 
ever, the initial documents in essence merely represent basic outlines de- 
signed to be supplemented at the proper time by additional operational 
contracts and protocols delineating the effective means for their im- 

13 For text, see Soglasheniya 25-27. 

14Some such provisions were also inserted in general agreements on economic as- 
sistance between the Soviet Union and other states, in addition to which there were 
verbal offers to foreign governments. Thus the General Agreement on Economic and 
Technical Co-operation of Sept. 15, 1956, signed between Moscow and Djakarta, pro- 
vided in general terms for Soviet—Indonesian co-operation and the training of Indonesian 
specialists in the U.S.S.R. in the use of atomie energy for peaceful purposes—in 
medicine, science and engineering. International Affairs (Moscow), 1956, No. 10, p. 
118, and Vneshnyaya torgovlya SSSR so stranami Azii, Afriki i Latinskoi Ameriki 
(Foreign Trade of the U.S.S.R. with Countries of Asia, Africa and Latin America) 49 
(Moscow, 1958). 

On Oct. 7, 1957, at the I.A.E.A. Conference in Vienna, the Soviet Union offered to 
help train technicians and render assistance in organizing work on the peaceful use of 
atomie energy, in designing nuclear projects and power and experimental installations, 
in prospecting for uranium and mining uranium deposits. Izvestia, Oct. 18, 1957, p. 4. 
A separate offer was also made to India, but with no immediate results. Izvestia, Aug. 
9, 1955, p. 3. 
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plementation. The practical consequences of the original formulae on joint 
collaboration must, therefore, be gathered from the various technical docu- 
ments subsequently elaborated. 

Negotiations by the specialists were, however, quite slow in taking place. 
Thus, while the treaty of April 27, 1955, with Peking originally provided 
for the final delivery and installation of an atomic pile and a nuclear ac- 
celerator in China during 1956, it was only on April 7, 1956, that effective 
arrangements were reached regarding the construction of an atomic re- 
actor of more than 6,000 kw. capacity in the immediate future.’® Later 
the initial specifications for the atomic pile and the cyclotron were again 
revised.’® At long last ‘‘the first experimental atomic reactor and a 
powerful accelerator were put into operation in China in the end of 
September, 1958.’’ 

Similarly, the projected facilities in Rumania began functioning later 
than planned at first. For instance, it was only in 1957 that an atomic 
reactor with a 2,000 kw. capacity and a 12.5 million electronvolt cyclotron 
were put to use there, and even then the accelerator was of only half the 
power of the one described in the 1955 agreement. In the German 
Democratic Republic and Poland, too, the atomic research installations 
promised by the Soviet Union began functioning only in 1957. No nuclear 
plants were built in Hungary at all, allegedly because of a request by the 
Hungarian Council of Ministers to that effect, more probably due to the 


15 Izvestia, April 10, 1956; International Affairs, 1956, No. 7, p. 135; Deklaratsii, 
zayavleniya i kommyunike Sovetskogo pravitelstva s pravitelstvami innostrannykh 
gosudarstv, 1954-1957gg. (Declarations, Statements and Communiqués of the Soviet 
Government with the Governments of Other States, 1954-1957) 187-189 (Moscow, 1957) 
(henceforth cited as Deklaratsii). 

16 Thus, in 1959 a Soviet source wrote that ‘‘in April of that year [1955] was 
signed an agreement under which was foreseen the construction in China of a nuclear 
pile with a thermo-capacity of 6,500-10,000 kw,’’ thus revising upward the original 
specifications (5,000-6,000 kw.) for the reactor. On the other hand, the dimensions 
of the cyclotron were downgraded to 12.5-25 million electronvolt instead of the earlier 
firm commitment to one of 25 MeV eapacity (the same adjustment took place in the 
ease of Rumania). See P. K. Figurnov and M. I. Sladkovskii (eds.), Razvitie 
ekonomiki i vneshneekonomicheskikh svyazei Kitaiskoi Narodnoi Respubliki (The De- 
velopment of the Economy and Foreign Economic Relations of the Chinese People’s 
Republie 457 (Moseow, 1959). 

17N. Pavlov, ‘‘Edinstvo stran sotsialisticheskogo lagerya i ikh mezhdunarodnye 
otnosheniya’’ (Unity of the Countries of the Socialist Camp and Their International 
Relations), Voprosy vneshnei politiki stran sotsialisticheskogo lagerya (Sbornik statei) 
(Questions of Foreign Policy of the States of the Socialist Camp, Collection of Articles) 
19-20. The author adds that ‘‘tremendous successes have been achieved by the 
Chinese people in the development of science and technology, in particular in the 
utilization of atomie energy for peaceful purposes.’’ 

Soviet technical assistance to China seems to have been much greater than is gen- 
erally realized or publicized, for in October, 1959, Liao Cheng-chih, an important Party 
member, claimed that ‘‘at present China is making rapid progress in the peaceful uses 
of atomie energy. As a consequence, China has outstripped Britain in the output 
of isotopes.’’ New York Times, Jan. 16, 1960, p. 10. Such rapid progress cannot 
be explained otherwise than through a massive injection of Soviet aid into the Chinese 
scientific program. 
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major disturbances which sheok that country in the latter half of 1956.'* 

Furthermore, it should be noted that even when the equipment promised 
by the Soviet Government was in fact delivered to the satellites, it still 
comprised solely installations of minor size and importance. At first, for 
example, no industrially significant facilities whatsoever were made avail- 
able by the Soviet Government to the recipients of its technical assistance ; 
only experimental apparatus was supplied, in spite of the fact that in the 
Soviet Union proper considerable progress had already been recorded in 
the semi-industrial and industrial utilization of atomic power, with more 
constantly planned.'* Gradually, however, this policy was to some ex- 
tent modified. 

Thus, following negotiations between the U.S.S.R. and one of its chief 
suppliers of raw fissionable material, the German Democratic Republic, it 
was agreed on July 17, 1956, in Moseow, that the Soviet Union would 
assist East Germany in designing an atomie power plant of up to 100,000 
kw. capacity and to supply the necessary equipment and materials.*° 
Then, on January 29, 1957, Czechoslovakia undertook to ensure continued 
sales of its uranium output to the Soviet Union, while the latter in turn 
bound itself to aid Prague with the construction of an atomic power plant 
and a nuclear physics institute. Further assistance was promised by 
Moscow to Budapest in the development of atomic energy research in a 
joint declaration issued on March 28, 1957,** in exchange for the latter’s 
pledge of uninterrupted shipments of Hungarian uranium ore to Russia. 
Finally, on January 22, 1958, a pact was initialed in Moscow between the 
Soviet Union and Poland, whereby the former agreed to extend additional 
technical aid to Warsaw on the peaceful use of atomic energy: assistance 


in blueprinting and building a second experimental reactor and the first 


18 A. A. Kozik (ed.), Ekonomicheskoe sotrudnichestvo i vzaimopomoshch mezhdu 
Sovetskim Soyuzom i Evropeiskimi stranami narodnoi demokratii (Economic Cooperation 
and Mutual Assistance between the Soviet Union and the European Countries of People’s 
Democracy) 226-227 (Moscow, 1958); Soglasheniya 9. 

19 In the Soviet Union the first such installation went into operation in the summer 
of 1954. According to V. Larin, op. cit. 7: ‘‘ Already in the summer of 1954 the world’s 
first industrial atomic power station was built and put to use. Since then this nuclear 
power station has been functioning without interruption, producing electric energy for 
industry and agriculture.’’ For the future, the Sixth Five-Year Plan (since superseded 
by Khrushchev’s 7-Year Plan), envisaged the construction of atomic power plants wit! 
a total capacity of 2-2.5 million kw., including 5 stations with capacities of 400-6: 
thousand kw. each, and a few smaller installations of up to 50,000 kw. apiece. V. Larin, 
op. cit. 6, and V. A. Tarasenko, op. cit. 224. It was also projected to build an atomic 
ice-breaker, since completed and put into service. 

20 Mentioned in the Joint Statement concerning negotiations between the U.S.S.R. 
and the German Democratic Republic, July 17, 1956, in Moscow. See Deklaratsii 
114-119. 

21 See Joint Declaration by the U.S.S.R. and Czechoslovakia on political and economic 
questions, signed in Moscow, Jan. 29, 1957. New Times, 1957, No. 6, pp. 37-43, and 
Pod znamenem proletarskogo internatsionalizma, sbornik materialov (Under the Flag 
of Proletarian Internationalism, Collection of Materials) 290-303 (Moscow, 1957). 


22 Pravda and Izvestia, March 29, 1957; Deklaratsii 81-98. 
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Polish atomic power station, in surveying, extracting and processing 
uranium ore, in organizing the manufacture of apparatus and equipment, 
and in the training of specialists.** 

On the whole, Yugoslavia and Egypt, the other two states currently 
receiving Soviet assistance in the nuclear field, have fared as well, or 
perhaps even better, than the U.S.S.R.’s own satellites. Thus, on Febru- 
ary 9, 1957, Belgrade and Moscow concluded an agreement on collaboration 
between their scientific organizations and institutions on problems of the 
atom.** In May, 1958, the Yugoslavs put their first small reactor into 
operation and in December, 1959, unveiled their second such installation, 
a large pile with a thermal power rating of 6,000-10,000 kw. ‘‘The core 
of the heavy-water reactor and much of the control system were purchased 
from the Soviet Union under the two nations’ continuing agreement for 
peaceful uses of atomic energy.’’*> Egypt, on the other hand, is said 
to have sent a considerable number of specialists to the U.S.S.R. for train- 
ing and a contingent of Soviet specialists and technicians is reportedly 
in Egypt engaged in preliminary surveys and planning the eventual con- 
struction of the nuclear laboratory specified in the agreement of July 12, 
1956. 

Although Moscow has since indicated from time to time a readiness 
further to expand its present program of technical assistance to other 
states in the sphere of non-military exploitation of nuclear power, no 
major developments have recently taken place in this field. The scope 
of Moscow's aid, therefore, continues to remain extremely narrow, in quan- 
tity as well as in quality, and does not seriously compare with current 
U.S. foreign commitments under the numerous ‘‘ Atoms for Peace’’ pacts.** 
On the other hand, it should be noted that the Soviet Union is presently 
trying to expand its efforts in this area of international diplomacy and 
that it has repeatedly expressed a willingness to extend its plan of as- 
sistance to a larger number of states than is at present receiving it. 

While the basie Soviet agreements on nuclear assistance are quite vague 
and incomplete and therefore difficult to compare meaningfully with their 
U. S. counterparts, they nevertheless reveal a number of interesting points. 


°3 D. G. Tomashevskii, ‘‘ Vneshnyaya politika Narodnoi Polshi’’ (The Foreign Policy 
of People’s Poland), 15 let Narodnoi Polshi (15 Years of People’s Poland) 145 
(Moseow, 1959). 

24 Izvestia, Feb. 13, 1957; Vneslhnyaya torgovlya, 1957, No. 7, p. 34. This agreement 
supplemented the agreement of Jan. 28, 1956, coneerning collaboration between the 
two countries in the field of nuclear physics. 

°° New York Times, Dee. 29, 1959, p. 3. 

°*6 Cf. Report of the Soviet Delegation on ‘‘ Assistance by the Soviet Union to Other 
States in the Field of Peaceful Use of Atomic Energy,’’ submitted at the first Geneva 
Conference on the Peaceful Use of Atomic Energy, August, 1955, Proceedings of the 
International Conference on the Peaceful Uses of Atomic Energy (New York, 1956), 
Vol. 16, pp. 43-45. By comparison the United States by 1957 had already concluded 
42 treaties of this type. Protocol of the 10th Meeting of the First Special Session of 
the General Conference of the International Atomie Energy Agency, Oct. 11, 1957, 
General Conference Doe. GC.1(S)/OR.10, p. 23. 
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Prominent among these is the conscious avoidance of any reference to 
Soviet control over the employment of the equipment furnished by it after 
its transfer, a point, according to Soviet contentions, which renders Soviet 
assistance safe and apolitical and also more beneficial than the correspond- 
ing U.S. program.** This inference is further strengthened by the empha- 
sis deliberately laid in the agreements on essentially commercial conditions 
of sale, delivery and payments, thereby supposedly divesting Soviet aid 
even more of any motivations of a political order.** 

Moscow’s choice of initially concluding with the recipient states only 
‘*framework’’ treaties, leaving all substantive details to subsequent arrange- 
ments, has the advantage of making its technical assistance program ex- 
tremely flexible. In effect, the terms of the original treaties have been 
revised extensively in later years to keep pace with the rapid progress of 
nuclear science and technology. On the other hand, its chief shortcoming 
is that, ultima ratio, it tends to reduce the Kremlin’s policy in the field 
to a series of piecemeal and unco-ordinated ventures, often quite distinct 
from each other and presenting no coherent over-all pattern of develop- 
ment. Apart from these differences, however, Soviet diplomacy does not 
seem to have evolved any strikingly novel principles of international 
treaty law to give expression to the alleged ‘‘socialist’’ orientation of its 
nuclear aid program. Despite some inevitable variations in emphasis and 
enunciation, the formal contents (though neither the underlying motiva- 
tions nor the actual implementation) of the U.S.S.R. and the United 
States agreements in the sphere of so-called *‘Atoms for Peace’’ are re- 
markably similar. 

GEORGE GINSBURGS 


27S. A. Malinin, loc. cit.; V. Larin, op. cit. 10-11; M. M. Lebedenko, op. cit. 116 

288. A. Malinin, loc. cit., stresses the purely commercial nature of Soviet aid to other 
states in nuclear development. On the other hand, V. Larin, op. cit. 9, and ‘‘ Mezhdu 
narodnoe sotrudnichestvo v oblasti mirnogo ispolzovaniya atomnoi energii (Internationa! 
Cooperation in the Field of Peaceful Use of Atomic Energy), Sovetskii Ezhegodnik 
Mezhdunarodnogo Prava, 1958 (Soviet Yearbook of International Law, 1958), p. 371 
(Moscow, 1959), emphasizes that ‘‘the Soviet Union in no way considers the grant 
of assistance in the peaceful use of atomic energy as a commercial enterprise or as 
a means for establishing its control over the nuclear industry of other States.’’ 

In his article ‘‘ Atoms for Peace and Progress,’’ New Times, 1957, No. 8, pp. 11-12, 
the same author strongly objected to the idea of operating the I.A.E.A. as an essen 
tially commercial enterprise. 

All Soviet commentators extol the superiority of the Soviet approach over that of 
the United States on the basis that ‘‘in contrast to the United States, the Soviet 
Union does not demand that the recipient countries report on the use to which the 
aid is put, hand over their patents, discoveries and inventions in the sphere of atomic 
energy and permit foreign inspectors to visit their enterprises.’’ As for the alleged 
conditions of U. S. aid, Soviet publicists derive them from clauses in U. S. treaties 
with other states (Art. 6 C of the Agreement with Turkey, for example), and other 
documents, especially the ‘‘Aide-Mémoire handed by the State Department to the 
Embassy of the U.S.S.R. in Washington on August 15, 1956,’’ and the attached ‘‘ Text 
of the Article on Safeguards incorporated in the bilateral agreements of the United 
States for extending assistance in relation to the peaceful use of atomic energy,’’ Inter 
national Affairs, 1956, No. 10, pp. 149-150. 
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FIRST ANNUAL FBA INSTITUTE ON LEGAL ASPECTS OF THE EUROPEAN COMMUNITY 


The first annual FBA Institute on Legal Aspects of the European 
Community was widely attended by company, governmental and university 
personnel and by lawyers from overseas. Twenty States and five European 
countries were represented at the Institute. Representatives from the 
faculties of twelve law schools were also in attendance. 

The Institute, which was sponsored by the Federal Bar Association and 
co-sponsored by the Section on International and Comparative Law of 
the American Bar Association, The American Society of International 
Law, The American Foreign Law Association, The Washington Foreign 
Law Society, and the Foreign Law Committee of the Bar Association of 
the City of New York, was actually an experiment in international business 
and legal education. Its basic objective was to present the European 
Community from the American viewpoint and from the viewpoint of the 
very Europeans who are shaping its future, and, in addition, to give the 
registrants at the Institute a broad view of the Community, its origins and 
economic consequences, and an appreciation of some of the day-to-day 
problems which a lawyer has to face in representing a client who proposes 
doing business in the Community. 

The Institute opened on February 11, 1960, with a statement by Henry 
T. King, Jr., Chairman of the Institute and Deputy General Counsel 
of the International Cooperation Administration, on the objectives and 
the plan of the Institute. Mr. King was followed by Professor Eric Stein 
of the University of Michigan Law School, whose remarks were entitled 
American Lawyer Views the Community.’”’ 

The afternoon session on this day dealt with the practical aspects of 
doing business in the European Community from the American standpoint. 
Franz Oppenheimer of Fowler, Leva, Hawes and Symington, Washington, 
D. C., diseussed the general subject of business organization problems and 
how the Community affects them. R. Palmer Baker, Jr., of Lord, Day & 
Lord, New York, N. Y., discussed tax planning for the European Com- 
munity, or, more specifically, a comparative analysis of (1) European tax 
structures and (2) the burden of U. S. tax structures on U. S.-owned 
enterprises in the Community. Louis R. W. Soutendijk of Brown Brothers, 
Harriman & Co., New York, N. Y., discussed the general subject of finane- 
ing operations in the European Community. 

On the evening of February 11, a banquet session of the Institute heard 
Mr. Jean Rey, Member of the Commission, European Economic Com- 
munity, discuss the Community’s external relations problems. 

In the morning session of Friday, February 12, the Institute considered 
the problem of competition and restrictive trade practices in the Com- 
munity. This was presented, from the standpoint of what had taken place 
under the European Coal and Steel Community, by Fernand Spaak, 
Deputy Director, Division des Ententes et Concentrations, High Authority 
of the European Coal and Steel Community, and from the standpoint of 
the European Economic Community as outlined by P. Verloren Van 
Themaat, Director-General, Department de la Coneurrence, Commission of 
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the European Economic Community. This session also heard comments by 
Eberhard Gunther, President, Cartel Authority of Germany, on the genera] 
subject. 

The afternoon session considered the limitations on and encouragement 
of activity in the European Community by U. S. Government agencies. 
This session heard Jerrold Van Cise of Cahill, Gordon, Reindel & Ohl, 
New York, N. Y., discuss legal problems under the U. S. antitrust laws 
incident to doing business in the European Community. L. J. Robbins 
and Gabriel J. Frayne of Langner, Parry, Card and Langner, New York, 
N. Y., reviewed the problems of trademarks and patents in the Community. 
The session closed with a review by Nathan Ostroff, Assistant General 
Counsel, U. S. Department of Commerce, of services offered by the U. S. 
Government agencies in doing business abroad, with particular reference 
to the European Community. 

On Saturday, February 13, the legal systems of the European Com- 
munity, and their internal structure and external relationship to legal 
institutions of member countries were considered. Theodor Vogelaar, 
Director, Service Juridique, the Commission, European Atomic Energy 
Community, outlined the regulatory responsibilities of the Commission 
and its relations to the other two exeeutive branches. Michel Gaudet, 
Director, Service Juridique, the Commission, European Economie Com- 
munity, outlined the legal systems of that Community. 

The proceedings of the Institute have been published. Those who did not 
attend may obtain a bound copy of the proceedings for $10.00 by writing 
to Henry T. King, Jr., Chairman, FBA Institute on Legal Aspects of the 
European Community, c/o Federal Bar Association, 1737 H Street, N. W., 
Washington 6, D. C. Plans are now under way for a second annual FBA 
Institute on Legal Aspects of the European Community to be held in 
Washington, D. C., in February, 1961. 

Henry T. Kina, Jr. 


REGIONAL MEETINGS OF THE SOCIETY 
The Northwest Pacific Regional Conference on International Law 


The Northwest Pacific Regional Conference on International Law was 
held at the Faculty of Law, University of British Columbia, on March 26, 
1960. The meeting drew participation from about fifty persons, pri- 
marily from British Columbia and the State of Washington, although a 
few persons came from more distant places. Widely-based sponsorship 
was given by the Faculty of Law, University of British Columbia, the 
Vancouver section of the Canadian Branch of the International Law As- 
sociation, the British Columbia Branch of the Canadian Bar Association, 
the Institute of International Affairs and the School of Law, University 
of Washington, the Northwest Region of the American Society of Interna- 
tional Law, and the Seattle Bar Association. 

Three sessions of the one-day meeting dealt with legal problems of 
doing business abroad. Professor Richard R. Baxter opened the meeting 


aS 
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with comments on general principles of the extraterritorial application of 
domestie law. Professor I. R. Feltham of the U.B.C. Law Faculty, and 
R. W. Graham of the Seattle Bar, discussed the extraterritorial effect of 
United States antitrust laws, giving particular consideration to two current 
eases, the Canadian Radio Patents Ltd. case and the Peat Moss ease. A 
second panel, H. E. Hutcheon, of the Vancouver Bar, and Kenneth Me- 
Donald, of the Seattle Bar, discussed problems arising from the extra- 
territorial applications of recent United States labor legislation. 

At lunch Griffith Way, of the Seattle Bar, addressed the meeting on tax 
problems of doing business in Japan, giving particular attention to prob- 
lems of double taxation by the United States and Japanese Governments, 
and some of the difficulties of ascertaining what the tax laws are in Japan. 

The Columbia River dispute was examined again, but from a somewhat 
different perspective, in a panel composed of D. M. M. Goldie, of the Van- 
eouver Bar, and Professor Ralph W. Johnson, of the University of Wash- 
ington. The topic: The Effect of Existing Beneficial Uses on the Equitable 
Apportionment of an International River. 

Professor Richard R. Baxter addressed the closing banquet audience 
on codification in international law, and particularly on the work of 
Harvard Law School in aid of the International Law Commission. 


W. JOHNSON 


Pacific Southwest Regional Conference on International Law 


On March 4 and 5, 1960, there was held at the University of Southern 
California School of Law a regional conference on international law, 
sponsored jointly by the Society and the University, having as its theme 
“The Strengthening of International Law for World Peace, World Se- 
curity and World Justice.’’ The conference was dedicated to the memory 
and work of Dr. James Brown Scott, one of the founders of the American 
Society of International Law, and founder of the Los Angeles College 
of Law which became the nucleus of the School of Law of the University 
of Southern California. Professor J. Eugene Harley, Professor Emeritus 
of the University, took the leading part in arranging the conference. 

The theme of the conference recalls the fact that sixty-three years ago 
Dr. Scott, one of the leading advocates of the peaceful settlement of inter- 
national disputes, delivered before the Sunset Club of Los Angeles an 
address on international arbitration in which he proposed the establish- 
ment of a permanent international tribunal for the settlement of inter- 
national disputes. 

The opening session of the conference was presided over by Robert 
Kingsley, Dean of the School of law. Professor Charles E. Martin, of the 
University of Washington, now President of the Society, delivered a paper 
on “‘The Study and Teaching of International Law in the United States.’’ 
Professor Carl Q. Christol, of the Department of Political Science at the 
University of Southern California, presented a paper on ‘‘The Work of 
the International Court of Justice.’’ The papers were followed by round- 
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table discussions, presided over by Professor J. William Robinson, of 
Whittier College, and Mr. Homer D. Crotty of the Los Angeles Bar, re- 
spectively. Participants in the discussion of the teaching of international 
law were Dr. Martin, Mr. William B. Stern of the Los Angeles County 
Library, Mr. Richard F. Reath, of Occidental College, Professor Foster 
H. Sherwood, of the University of California at Los Angeles, and Professor 
Minos D. Generales of San Diego State College. 

The work of the International Court of Justice was discussed by Dr. 
Christol, Mr. Joseph Choate of the Los Angeles Bar, and Judge Pierson 
M. Hall, of the U. 8. District Court, Southern District of California. 

Chancellor Rufus B. von KleinSmid, of the University of Southern 
California, presided at a dinner meeting on March 4, at which addresses 
were delivered by Mr. Preston Hotchkis, former U. 8S. Representative on 
the United Nations Economic and Social Council, on the subject of ‘‘ Hu- 
man Rights in International Law and International Organization,’’ and 
by Dr. Charles G. Fenwick, Director, Department of Legal Affairs, Pan 
American Union, on ‘‘ The Contributions of the Organization of American 
States to International Law and International Organization.’ 

At the first session on March 5, Dean Kingsley presiding, papers were 
delivered by Professor Carl M. Franklin, Vice President of the University 
of Southern California, on ‘‘The Geneva Conventions on the Territorial 
Sea and the Continental Shelf,’’ and by Mr. Ross N. Berkes, Director of 
the School of International Relations of that university, on ‘‘ Problems of 
Recognition in International Law.’’ The papers were followed by round- 
table discussions of territorial waters and human rights. The Honorable 
Douglas Edmonds, formerly Justice of the Supreme Court of California, 
and presently member of the United Nations International Law Com- 
mission, presided over the discussion of territorial waters, in which the 
participants were Dr. Franklin, Mr. Arthur C. Turner, of the University 
of California at Riverside, Professor Neal D. Houghton of the University 
of Arizona, Professor Emeritus Joseph W. Bingham of Stanford University 
Law School, and Professor Ake Sandler of Los Angeles State College. 

Professor Raymond G. McKelvey of Occidental College was chairman 
of the discussion of human rights, in which the participants were Mr. 
Hotchkis, Judge John F. Aiso, of the Superior Court at Los Angeles, 
Professor Lester B. Phillips, of the University of Redlands, Professor John 
W. Ervin and Professor Wilbert L. Hindman of the University of Southern 
California. 

Professor Harley presided at a luncheon on March 5 at which an address 
on ‘‘The Law of Space and Outer Space’’ was delivered by Mr. Andrew 
G. Haley, General Counsel of the American Rocket Society. Following 
the luncheon Dean Kingsley presided over a round-table discussion of 
*‘Air Law and Outer Space.’’ The participants were Mr. Haley, Colonel 
Christopher H. Munch, of the Department of Law of the U. 8. Air Force 
Academy, Mr. Joseph M. Goldsen, of the Rand Corporation, Professor 
Howard J. Taubenfeld, of Golden Gate College of Law, and Mr. Howard 
S. Seifert, President of the American Rocket Society. 
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Ohio State University 


On May 13, 1960, the fifth consecutive regional meeting of the Society 
was held on the campus of Ohio State University. It was sponsored by the 
College of Law of the University and the Mershon Program on National 
Security, in addition to the Society. Professor Richard A. Falk of the 
College of Law presented a paper on ‘‘ Bases of Jurisdiction, Acts of State, 
and Sovereign Immunities.’’ Mr. Sigmund Timberg, of the D. C. Bar, 
spoke on ‘‘Sovereign Immunity and State Trading’’; Mr. Thomas M. Aron 
on ‘‘Jurisdiction and State Trading’’; and Professor Roland J. Stanger, 
on ‘‘Criminal Jurisdiction over Armed Forces Abroad.’’ The Mershon 
Program provided financial support for the meeting, which will permit the 
publication of its proceedings. 

E. H. Finca 
INTERNATIONAL LAW ASSOCIATION 


The International Law Association will hold its 49th conference at the 
University of Hamburg, Germany, from August 7 to 13, 1960. This will 
be the first meeting of the International Law Association in Germany 
since 1906, when the meeting was held in Berlin. The German Branch, 
of which Dr. Rolf Stédter is President, will be the host organization. 

On Sunday, August 7, at 2:30 p. m., there will be a meeting of the 
full Exeeutive Council of the Association. Lord MeNair is Chairman, 
and Lord Justice Hodson Vice Chairman, of the Council. At 5:00 p. m. 
the German Branch will give a tea for the members attending the con- 
ference. 

On Monday, August 8, at 10:00 a. m. the opening session will be held 
in the Hamburg Town Hall. At 2:30 p. m. the conference will meet at 
Hamburg University and hear reports on the ‘‘Law of International 
Waterways’’ and ‘‘International Company Law.’’ At 8:00 p.m. there 
will be a reception by the Minister of Justice of the Federal Republic of 
Germany. 

On Tuesday, August 9, the morning session will be devoted to reports 
on ‘‘Legal Problems of a United Nations forece’’ and ‘‘International Trade- 
marks Law.’’ In the afternoon, the subject of ‘‘Nationalization and 
Foreign Property’’ will be considered. At 8:00 p. m. the Senate of the 
City of Hamburg will tender a reception in the Town Hall. 

On Wednesday, August 10, the morning session will consider ‘‘Air 
Sovereignty and the Legal Status of Outer Space’’ and ‘‘Enforecement of 
Foreign Judgments.’’ In the afternoon of that day the Government of 
Schleswig-Holstein will provide an excursion to the Baltic Sea and a tea. 

On Thursday, August 11, the morning and afternoon sessions will con- 
sider, respectively, ‘‘Peaceful Uses of Nuclear Energy,’’ ‘‘Coexistence,”’ 
‘‘International Monetary Law’’ and reports of various committees. At 
6:00 p. m. there will be a reception by the German Branch on board the 


Jan Molsen and a trip down the Elbe River. 


On Friday, August 12, the morning meeting will consider ‘*Custody of 
Children”? and ‘‘Law of International Waterways.’’ The afternoon ses- 
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sion will be devoted to ‘‘ Legal Problems of a United Nations Force.’’ At 
8:00 p. m. the German Branch will give a banquet at the Hotel Atlantic. 

The closing session will be held on Saturday, August 13, at 11:00 a.m., 
which will be preceded at 9:30 a. m. by a meeting of the Executive Council. 

A special Ladies’ Committee will make arrangements for the entertain- 
ment of ladies accompanying members. 

All communications prior to the conference should be sent to Interna- 
tional Law Association Conference, Secretariat, Grosse Theaterstrasse 50 
(Ubersee-Club), Hamburg 36, Germany. During the Conference the 
Secretariat may be reached at Hamburg University, Edmund-Siemers-Allee 
1, Hamburg 13. EHF 


SOCIETY FOR INTERNATIONAL DEVELOPMENT 


The Society for International Development (SID) was founded in 1957, 
and later incorporated in the District of Columbia, as a non-profit inter- 
national professional organization. SID seeks to bring together persons 
and institutions active in the field of international development, regardless 
of their particular professional classification. It counts in its ranks 
economists and political scientists, administrative and technical specialists, 
lawyers and businessmen. Many of its members are connected with inter- 
national or national development agencies. 

SID, which held its second annual conference March 11-12, 1960, now 
has about 750 members, 25 of whom are institutional. Chapters are active 
in Washington, D. C., and in New York, N. Y. SID publishes the Jnter- 
national Development Review, the first issue of which appeared in the 
Fall of 1959, and which is to be a quarterly, beginning this year.’ 

Membership in SID should be of interest to many members of this 
Society. Inquiries should be addressed to Mr. Marion Clawson, Society 
for International Development, 1145 Nineteenth Street, N.W., Washington 


6, D. C. A. M. H. 


RESOLUTION ON MANLEY O. HUDSON 


The Board of Editors of the JourNaL, which met on April 28, 1960, 
had the sad duty to record the passing, a fortnight previously, of one of 
its most distinguished members, Judge Manley O. Hudson, of Harvard 
Law School, who had served on the Board since 1924 and had made such 
outstanding contributions to the columns of the JourNau for nearly forty 
years. The Board of Editors expressed its esteem and deep dense of loss 
in the following resolution: 


For nearly 40 years the American Journal of International Law 
carried in its pages the name of Manley O. Hudson as contributor, 
commentator, book reviewer, and member of the Board of Editors. In 
all these capacities he showed the energy, the painstaking care and 
the gift for lucid analysis that were the hallmarks of his professional 
career. His contributions were numerous and varied, but he will be | 


1See Periodical Literature, p. 731 below. 
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remembered particularly for his series of annual articles on the work 
of the World Court. For 37 years these guided countless readers to 
new insights into international jurisprudence, and brought special 
distinction to the Journal itself. 

The career of the scholar and the judge is plain from the pages 
of the Journal; but we who were his colleagues on the Board of 
Editors would add to that record our affectionate recollection of those 
things not written down which made Manley Hudson their unforget- 
table associate he was: his gruff bark and his disarming smile, his 
impatience with the careless and the superficial, his infectious en- 
thusiasm and his unflagging pursuit of perfection down to the last 
moment that exasperated printers would permit. 

The Journal will be the poorer without him: but we will not soon 
forget the standards he stood for or the devoted colleague he was. 


ELEANOR H. FINcH 
Secretary of the Board of Editors 


INCREASE IN SUBSCRIPTION PRICE OF THE JOURNAL AND IN DUES FOR 
INTERMEDIATE MEMBERS OF THE SOCIETY 


In view of the constantly rising cost of printing the JouRNAL, the rates 
for which are expected to increase in the coming year, the Executive Council 
of the Society, at its meeting on April 28, 1960, voted to raise the sub- 
seription price of the JourNaL from $7.50 to $10.00 a year, and the annual 
dues for intermediate members from $5.00 to $7.50. These increases will 
apply to dues and subscriptions beginning with the year 1961. It is hoped 
thereby to cover the small deficit at which the Society has been operating 
for several years, due to the increase in printing rates without a corre- 
sponding increase in subscription and membership fees. 


REPORT OF COMMITTEE ON PUBLICATIONS OF THE DEPARTMENT OF STATE 
AND THE UNITED NATIONS 


In aceordance with a decision by the Executive Council on April 30, 
1960, a limited number of mimeographed copies of the Report of the Com- 
mittee on Publications of the Department of State and the United Nations 
has been made available for distribution to interested members of the 
Society. Copies may be obtained upon request to the Executive Secretary 
of the Society. The Report will, as usual, be printed later this year in 
the annual Procreprnes for 1960. 

E. H. F. 


ANNUAL AWARD TO THE LATE JUDGE SIR HERSCH LAUTERPACHT 


The American Society of International Law at its annual meeting on 
April 30, 1960, voted unanimously to award to Judge Sir Hersch Lauter- 
pacht its certificate of merit for his book entitled The Development of Inter- 
national Law by the International Court. The Committee on Annual 


Awards, which was also unanimous in its recommendation, stated in its 
report: 
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There is no need to give to the members of this Society a complete 
account of the distinguished career of Sir Hersch as international 
lawyer, teacher and writer, a career which has been fittingly crowned 
by his election as Judge of the International Court of Justice. Suffice 
it to recall his many years as Whewell Professor of International 
Law at Cambridge, his outstanding contributions to the work of the 
International Law Commission of the United Nations, his numerous 
trail-blazing books and articles, and his superb editorship of the 
British Year Book of International Law and of the Annual Digest 
and Reports of Public International Law Cases (now continuing to 
be published under the title of International Law Reports). Judge 
Lauterpacht is an Honorary Member of this Society. 

The book which we recommend is a product of many years of study 
and reflection on the judicial process in the international legal system. 
It is unique in many respects. It is neither a systematic treatise on 
the organization and history of the Court nor an attempt to state the 
law as it appears in the decisions of the Court. It is rather a critical 
analysis of judicial attitudes toward the development of the law as 
manifested in the decisions and opinions of both the Permanent 
Court of International Justice and the International Court of Justice. 
There are full and penetrating discussions of such matters as the 
function of interpretation and the principle of effectiveness, the rédle 
of precedent, the balance between judicial restraint and judicial 
boldness in the development of the law, and the limits of the law- 
making function of the Court. The entire book is characterized by 
matchless depth and subtlety of inquiry and exposition and by many 
brilliant insights. It is unsurpassed as a contribution to our under- 
standing of the judicial function in the development of international 
law and is certain to preserve its high value as such for many decades 
to come. 

It is a matter of the deepest regret that Sir Hersch Lauterpacht passed 
away on May 8, 1960, before the certificate could be presented to him. 
However, it is gratifying to know that Judge Lauterpacht before his un- 
timely passing was informed of the Society’s expression of esteem for his 


work in the field of international law. 
E. H. F. 


THE 54TH ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law held its 54th Annual Meet- 
ing from April 28 to 30, 1960, at the Mayflower Hotel in Washington. 
D. C. As in the past several years, the sessions were organized on 4 
panel-discussion basis, with several prepared papers followed by informal 
comments by members of the panel and from the floor. The discussions 
were summarized by reporters assigned to each panel. 

The meeting opened on Thursday afternoon at 2:30 o’clock p.m., under 
the chairmanship of Professor Hardy C. Dillard of the University of 
Virginia Law School. The general topic of discussion was: ‘‘ Peace 
through Law: The Role and Limits of Adjudication.’’ Professor Lon L 
Fuller of Harvard Law School discussed ‘‘The Forms and Limits of 
Adjudication,’’ in which he defined the kinds of problems that can be 
solved by some of the adjudicative processes in the field of international 
law, arbitration, administrative and judicial process. Mr. Arthur Larson. 
Director of the World Rule of Law Center of Duke University, discussed 
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“The Justiciable-Political Distinetion in Practice,’’ with specific reference 
to the current controversy on the Connally reservation and the relation 
of the United States to the International Court of Justice. Professor 
Clarence Morris of the University of Pennsylvania Law School also par- 
ticipated in the panel. 

On Thursday evening at 8 o’clock p.m. Professor Herbert W. Briggs, 
President of the Society, delivered an address on ‘‘Confidence, Appre- 
hension and the International Court of Justice,’’ in which he discussed 
the elements which enter into public confidence in the International Court, 
and the various expressions of lack of confidence in the Court submitted 
at the hearings before the Senate Foreign Relations Committee relative 
to the withdrawal of the Connally reservation to the United States’ 
declaration accepting the compulsory jurisdiction of the Court. He de- 
clared that the apprehensive views of witnesses before the Committee 
were not justified and that the members of the Society should make clear 
to the Senate and to the American people that the withdrawal of the 
Connally reservation will not give the Court jurisdiction to interfere in the 
domestic affairs of the United States. 

The Honorable Francis O. Wileox, Assistant Secretary of State for 
{International Organization Affairs, delivered an excellent address on ‘‘ The 
Problem and Prospects of Disarmament,’’ in which he emphasized the 
urgent need for disarmament and explained the United States’ objectives 
in the negotiations to achieve this goal, particularly with regard to nuclear 
disarmament. 

On Friday, April 29, 1960, at 10 o’clock a.m., two simultaneous panel 
sessions were held. One panel, under the chairmanship of Mr. John R. 
Stevenson, of the New York Bar, considered ‘‘Choice of Law Problems 
and International Contracts.’’ Professor Willis L. M. Reese, Director 
of the Parker School of Foreign and Comparative Law, Columbia Uni- 
versity, delivered a paper on ‘‘The Power of the Parties to Choose the 
Law Governing Their Contract.’’ Mr. Lester Nurick, Assistant General 
Counsel, International Bank for Reconstruction and Development, spoke 
on “*Choice of Law Clauses and International Contracts.’’ Mr. Philip W. 
Amram, of the District of Columbia Bar, discussed uniform legislation 
dealing either with conflicts of law principles or with the substantive law 
of international contracts as an effective alternative to the treaty technique. 

The second panel on Friday morning dealt with ‘‘ International Law and 
the Political Problems of the Newly Independent State.’’ Professor Rich- 
ard A. Falk, of Ohio State University School of Law, presided. Professor 
Lincoln P. Bloomfield, of the Massachusetts Institute of Technology, de- 
livered a paper entitled ‘‘Toward a More Lawful World—Hopes and 
Hazards.’’ Professor D. P. O’Connell, of the University of Adelaide, 
spoke on ‘‘International Law and Boundary Disputes,’’ and Mr. George 
Abi-Saab, of Harvard Law School, spoke on ‘‘The Newly Independent 
States and the Seope of Domestic Jurisdiction.”’ These three papers were 
followed by comments by Professor Bruce Marshall, of Ohio State Uni- 
versity, on ‘International Law and Politics in French Africa’’; Professor 
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Horacio Godoy, of Yale Law School, on ‘‘International Law and New 
Political Movements in Latin America’’; and by Professor David Stern, of 
the University of Miami School of Law, on ‘‘International Law and Cuba 
under Castro.’’ 

At 2:00 o’clock p.m. on Friday, a panel discussion was held on the 
‘International Protection of Acquired Rights’’ with particular reference 
to the articles of the Harvard Draft Convention on State Responsibility 
dealing with protection of economic rights of aliens. Mr. James N. Hyde, 
of the New York Bar, presided over a panel consisting of Mr. Richard 
R. Baxter, Harvard Law School, Mr. Seymour J. Rubin, of the District 
of Columbia Bar, Professor Louis B. Sohn, of Harvard Law School, Mr. 
John R. Stevenson, and Mr. I. N. P. Stokes, of the New York Bar. 

A second panel on Friday afternoon discussed ‘‘Current Legal Prob- 
lems Connected with International Traversing River Systems.’’ Professor 
Charles E. Martin, Vice President of the Society, presided. Professor 
Ralph W. Johnson, of the University of Washington Law School, delivered 
a paper on ‘‘The Columbia River System.’’ Mr. Arnold W. Knauth, of 
the New York Bar, spoke on ‘‘The Indus River System’’ and illustrated 
his talk with colored slides. Professor Albert H. Garretson, of New 
York University Law School, spoke on ‘‘The Nile River System.’’ They 
were followed by commentators on their respective papers: Professor Max- 
well Cohen, of McGill University, Mr. John G. Laylin of the District of 
Columbia Bar, and Professor Roger Fisher, of Harvard Law School. 

On Friday evening at 8:00 o’clock p.m., Professor Richard N. Gardner, 
of Columbia Law School, presided over a discussion of ‘‘Regionalism and 
International Law: The Most-Favored-Nation Clause in a Changing 
World.’’ The speakers were Professor Eric Stein, of the University of 
Michigan Law School, who delivered a paper on ‘‘The Common Market and 
the Free Trade Area as Examples of Economic Regionalism’’; Professor 
Raymond Vernon, of the Harvard Business School, who discussed ‘‘An 
Economist’s View of Economic Integration’’; and Professor Stanley D. 
Metzger, of Georgetown Law School, who spoke on ‘‘ Regional Markets and 
International Law.’’ The formal papers were followed by comments by 
Mr. Isaiah Frank, of Johns Hopkins University, who discussed ‘‘Dis- 
crimination, Regionalism and the GATT’’; Mr. George Bronz, of the 
District of Columbia Bar, who spoke on ‘‘Economie Regionalism and 
Global Multilateral Goals’’; and Mr. Joseph Gold, General Counsel, Inter- 
national Monetary Fund, who discussed the financial or settlement aspect 
of international transactions under the Articles of Agreement of the Inter- 
national Monetary Fund. 

A second panel on Friday evening considered ‘‘The Réle of Non-Govern- 
mental Groups in the Development of International Law.’’ Professor 
Nicholas deB. Katzenbach, of the University of Chicago Law School, pre- 
sided. Professor Quincy Wright, of the University of Virginie, described 
the activities of the Institute of International Law in developing inter- 
national law. Mr. George W. Haight, of the New York Bar, described the 
part played by the International Chamber of Commerce and other business 
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eroups in the formulation of international agreements affecting private 
business interests. Mr. John A. Johnson, General Counsel of the National 
Aeronauties and Space Administration, spoke on ‘‘Scientific Organizations 
and the Development of International Law,’’ with particular reference to 
the activities of the International Council of Scientific Unions in connec- 
tion with scientific projects in the Antarctic and with respect to the use 
of outer space. The Honorable George C. Lodge, Assistant Secretary of 
Labor for International Affairs, delivered an address on ‘‘ Labor’s Influence 
in the Development of International Legal Standards.’’ 

The meeting concluded with the formal dinner on Saturday evening, 
April 30, at 7:00 o’clock in the East Room of the Mayflower Hotel. Pro- 
fessor Charles E. Martin, of the University of Washington, the newly- 
elected President of the Society, presided. His Excellency Wilhelm G. 
Grewe, Ambassador of the Federal Republic of Germany, spoke on ‘‘ The 
Lawyer as a Diplomat,’’ referring to his experience as a law professor 
now in the foreign service of his country. Ambassador Grewe was fol- 
lowed by His Excellency, Mahomedali Currim Chagla, Ambassador of 
India, and an ad hoc Judge of the International Court of Justice. Am- 
bassador Chagla spoke on ‘‘ Rule of Law and the International Court of 
Justice,’’ pointing out that the greatest weakness of the Court is that its 
jurisdiction is voluntary and optional. He referred to the United States’ 
reservation known as the Connally amendment, and stated that the result 
of the reservation has been practically to place the Court at the mercy of 
the United States by conferring on the latter a veto upon the jurisdiction 
of the Court. He stated that the elements of supremacy of the law, 
courts to which citizens are compulsorily subject, and sanctions behind 
court decisions, which are present in municipal law, are lacking with 
respect to the International Court. He pointed out that ‘‘There is no 
international law which is supreme and sovereign. International law is 
still being evolved, but it is neither definite nor precise, nor have sovereign 
states agreed to be bound by international law as declared by the Inter- 
national Court.’’ Ambassador Chagla also pointed out that the judgments 
of the Court are unenforceable and that, in his opinion, it was inherently 
wrong for judges of the Court to be elected, since a judge of the Court 
should not be dependent for his continuance as such upon political con- 
siderations that prevail both in the Security Council and the United 
Nations General Assembly. Ambassador Chagla declared that judges 
should be elected only for their qualifications as lawyers and jurists, and 
not for political considerations. 

Professor Maxweil Cohen, of McGill University, discussed the treatment 
of legal questions in the United Nations and referred particularly to the 
tendency in the General Assembly to minimize the réle of law and of its 
Sixth (Legal) Committee. 

The concluding address was made by Professor Milton Katz, of Harvard 
University, who discussed the methods by which international law could 
be developed substantively, as well as in application and enforcement. 
Inter alia, he advocated placing the International Law Commission upon a 
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full-time status. Professor Katz also stated that more than codification of 
international law was required, and suggested that the work of codification 
should be supplemented by the creation of new law to provide remedies 
for certain types of injuries for which present international law provides 
none. Professor Katz suggested the creation of a new Commission, parallel 
to, but distinct from, the International Law Commission, and charged with 
the duty of initiating the development of new principles and rules of 
international law required to cope with problems that now lie beyond the 
reach of established doctrine. 

On Saturday afternoon, April 30, from three to five o’clock p.m., the 
Society held a tea in its new building at 2223 Massachusetts Avenue, N. W., 
at which officers of the Society were hosts in honor of the donor of the 
building, Mrs. Benjamin J. Tillar. A large number of members of the 
Society attended and had the opportunity to see the future headquarters 
of the Society. The tea was tastefully and efficiently arranged by a com- 
mittee of wives of members, under the co-chairmanship of Mrs. Edward L. 
Merrigan and Mrs. James Patton, Jr. Among those presiding at the tea 
table were Mrs. Wilhelm G. Grewe, Mrs. Walther Moreira Salles, Countess 
Knuth-Winterfeldt, Mrs. Ralph Yarborough, Mrs. Stanley D. Pace, Mrs. 
C. B. Mickelwait, and Mrs. Henry Butler. 

The Society at its business meeting on Saturday morning, April 30, heard 
the report of the Committee on Publications of the Department of State 
and of the United Nations, presented by Chairman Denys P. Myers, and 
adopted the following resolution: 


RESOLUTION ON PUBLICATIONS OF THE DEPARTMENT OF STATE 
AND THE UNITED NATIONS 


After a review of the status of publications of the Department of 
State and the United Nations which are basic to the professional needs 
of its members, 

The American Society of International Law at its 54th annual 
meeting 

Congratulates the Department of State, Office of the Legal Adviser, 
upon its launching the important compilations of a Digest of Inter- 
national Law as practiced by the United States since 1940, to be com- 
pleted by 1963, and of a new English edition of treaties concluded 
by the United States, to be completed in four years; 

Questions whether the projected official editions of those series of 
750 copies will be sufficient for governmental purposes, and further 
submits that the Superintendent of Documents should provide a sales 
edition of at least 3000 copies of each publication ; 

Requests the Secretary of State to allocate adequate personnel to the 
task of compiling the Digest of International Law in order that it 
may be completed as scheduled ; 

Records once more, and emphatically, that acceleration of release 
for publication of Foreign Relations of the United States is greatly 
to be desired and depends upon overcoming the persistent delays of 
domestic clearance ; 

Regards the establishment of a system of continuous responsibility 
for this function by the Bureau of Public Affairs and the submission 
of questioned documents to the ‘‘Advisory Committee on Foreign 
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Relations’’ representing learned societies as sound steps toward this 
end ; 

Notes with satisfaction that the preparations of the United States 
Government for its part in the negotiation of the Charter of the 
United Nations will be appropriately recorded in Foreign Relations 
of the United States, especially for 1944 and 1945; 

Notes that preparation for the resumption of United States Treaty 
Developments is still incomplete ; 

Commends the continued annual revision of the important Treaties 
in Foree. 

Congratulates the United Nations Secretariat, Legal Office, Treaty 
Section, upon realizing publication of the Treaty Series to within one 
year of registration of the instruments, and trusts that this aeecomplish- 
ment will encourage the Member States to accelerate registration so 
that the time lag between conclusion of treaties and their publication 
may be still further reduced ; 

Notes that publication of the records of United Nations which pro- 
duce or attempt to conclude multilateral agreements is not yet fully 
realized ; 

Regards it highly desirable that a supplement to the Repertory of 
Practice of United Nations Organs since August 31, 1956, be ad- 
vaneed toward publication ; 

Assumes that the report of the Secretary General on the publica- 
tion of the Juridical Yearbook will consider inclusion therein of the 
legal aspects of inter-organizational relations of the specialized agen- 
cies and the United Nations, and recommend methods by which the 
legal work of the specialized agencies themselves may be incorporated 
in it. 

In connection with the report on State Department publications, Mr. 
Myers read the following recommendation made by Professor Michael 
Cardozo, a member of the committee: 


In connection with the preparation of a continuation of the Hack- 
worth Digest of International Law, a committee of consultants similar 
to the committee that advises on the Forcign Relations series should 
be able to assure a more useful product than might result from work 
that does not have the benefit of views from the consumers. The edi- 
torial staff would find its work simplified if it had an outside group 
to which it could address questions of editorial policy. The con- 
sultants should have an opportunity to learn what the present plans 
are and then to present observations based on their experience in 
using the past editions and on the needs of scholars and practicing 
lawyers. The Digest is of such importance in the field of interna- 
tional law that nothing should be permitted to prevent this kind of 
effort to improve the form and content of the continuation of the 
series. 

Upon motion duly made, seconded and carried, the statement was referred 
to the Executive Council of the Society. 

Mr. James Nevins Hyde, Chairman of the Committee on Study of Legal 
Problems of the United Nations, presented the committee report, dealing 
With the status of the proposal to withdraw the United States reservation, 
known as the Connally Amendment, to its declaration accepting the com- 
pulsory jurisdiction of the International Court of Justice. The com- 
mittee’s conclusions were that public discussions of the matter showed 
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a limited understanding of the issues involved, that the members of the 
Society should make generally available their knowledge of the nature 
and implications of the proposal, and that it was as important as ever 
that the United States withdraw its reservations. The report of the com- 
mittee was received with a statement that the meeting was in full accord 
with the conclusions of the committee. 

The report of the Committee on Annual Awards was presented and the 
Society voted unanimously to approve the recommendation of the Com- 
mittee that the certificate of merit be awarded to Judge Sir Hersch 
Lauterpacht for his book, The Development of International Law by the 
International Court. The report of the committee is noted above, 
page 621. 

The Society also unanimously voted to elect as an honorary member the 
Honorable Chaudri Sir Muhammad Zafrulla Khan, K.C.S.1., Kt., Vice 
President of the International Court of Justice, a distinguished Indian 
jurist and former Foreign Minister of Pakistan. 

Upon the report of the Committee on Nominations, the Society elected 
the following officers for the ensuing year: 

Honorary President: The Honorable Christian A. Herter, Secretary of 

State. 
President: Professor Charles E. Martin, University of Washington. 
Vice Presidents: Professors William W. Bishop, Jr., University of 
Michigan ; Hardy C. Dillard, University of Virginia; Josef L. Kunz, 
University of Toledo. 
The incumbent Honorary Vice Presidents were re-elected, with the ad- 
dition of Professor Herbert W. Briggs, the outgoing President. 

The following were elected members of the Executive Council to serve 
until 1963: Miss Florence Brush, New York; Dr. Martin Domke, New 
York University ; William L. Griffin, Washington, D. C.; Arthur Larson, 
Duke University ; John Maktos, Washington, D. C.; Stefan A. Riesenfeld, 
University of California; Dean Miriam T. Rooney, Seton Hall University 
Law School; John R. Stevenson, New York. 

The Committee on Nominations for the coming year was elected as 
follows: Homer Angelo, Chairman; Richard R. Baxter, Arnold W. Knauth, 
Brunson MacChesney, and Robert R. Wilson. 

The Executive Council, at its meeting on April 30, re-elected the pres- 
ent Board of Editors of the JourNaAL for the coming year as follows: 


Herbert W. Briggs, Editor-in-Chief 


Richard R. Baxter Oliver J. Lissitzyn 
William W. Bishop, Jr. Brunson MacChesney 
Hardy C. Dillard Myres S. McDougal 
Alwyn V. Freeman Covey T. Oliver 

Leo Gross Osear Schachter 
John N. Hazard Louis B. Sohn 
James Nevins Hyde Robert R. Wilson 


Philip C. Jessup Richard Young 
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Honorary Editors 


Philip Marshall Brown Josef L. Kunz 
William C. Dennis Pitman B. Potter 
Edwin D. Dickinson John B. Whitton 
Charles G. Fenwick Lester H. Woolsey 
Hans Kelsen Quiney Wright 


In the absence of the Editor-in-Chief from the country for the coming 
year, Professors Leo Gross and William W. Bishop, Jr., will share his 
responsibilities in the capacity of acting Editors-in-Chief. 

The Executive Council also re-elected Judge Edward Dumbauld Secre- 
tary, and Mr. Edward L. Merrigan Treasurer, of the Society for the 
coming year. Mr. Denys P. Myers was reappointed Assistant Treasurer, 
and Miss Eleanor H. Finch Executive Secretary and Secretary of the 
Board of Editors. 

The Executive Council at its meetings in April had to consider the con- 
crete steps to be taken to prepare the building on Massachusetts Avenue 
for occupancy as the Society’s headquarters. This included the authoriza- 
tion to obtain a loan, secured by a trust on the house, to finance the 
necessary renovation, fireproofing, ete. Mr. Henry F. Butler, Chairman 
of the Finance Committee, who has conducted all the negotiations con- 
nected with the house, was authorized to conclude contracts with the 
architects and builders for the required work, which has been begun. 
It is hoped that the building will be ready for use by early fall. 

The Society, by the acquisition and use of a house of its own has in- 
curred extensive financial responsibilities which will require large addi- 
tional funds to those which it receives through its regular membership 
dues. The Executive Council therefore established a special committee 
for the specific purpose of raising such additional funds which will be 
devoted to defraying the expenses connected with acquiring and using the 
headquarters and to providing the resources for expanding the activities 
of the Society. The committee is now being organized. 

In addition to a special fund-raising campaign, the Council also author- 
ized an inerease in the subscription rate of the Journal from $7.50 to 
$10.00 a year, and an inerease in dues for intermediate members from 
$5.00 to $7.50, which will be effective beginning January 1, 1961. The 
Finance Committee recommended that after all contributions are paid or 
pledged to the House Fund, the annual dues of the Society be increased 
from $10.00 to $15.00 so that the ordinary operating expenses of the house 
can be paid from the Society’s regular income. It is likely that such 
an increase will be adopted after the Society is established in its new 
headquarters. 

In pursuance of the decision which the Council had reached the previous 
year to appoint an Executive Director of the Society, President Briggs 
had, in accordance with the Council’s direction, explored the question, but 
in view of the fact that the functions of such a director have not been 
clearly defined and that no funds are available for his salary, Professor 
Briggs reported that no definite action had been taken on the matter. 
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Consequently the new President of the Society was authorized to appoint 
a committee to draw up an outline of the proposed Executive Director's 
functions, recommend available candidates and submit a statement of the 
financial implications of such a position. It is expected that a definitive 
report on the matter will be submitted to the Society at its next annual 
meeting. 

ELeanor H. FIncu 


THE INDIAN SOCIETY OF INTERNATIONAL LAW 


The JourNaL is happy to announce the recent formation of the Indian 
Society of International Law, which held its inaugural meeting on August 
29, 1959, in New Delhi. A deseriptive brochure issued by the Society 
states that it was established in response to a need for a national insti- 
tution devoted to the study, research and development of international 
law and, in particular, the international legal problems that concern India. 
The objectives of the Society are: to foster nation-wide the study and 
development of international law; establish the Indian Institute of Inter- 
national Law; interpret through its forums and publications the applica- 
tion of international law chiefly as affecting India; encourage the com- 
parative study of the application of international law in other states: 
promote research in international law; organize regional branches of the 
Society and maintain libraries; and for these purposes to co-operate with 
similar societies in India and in other countries. It is the first national! 
Indian institution specializing in the study of international law and its 
allied subjects. 

Prime Minister Jawaharlal Nehru is Patron of the Society, and Chie? 
Justice B. P. Sinha is Honorary President. The President is V. K. Krishna 
Menon, Minister of Defense of India, and the Executive President is G. 
Pathak, Senior Advocate, Supreme Court. C. J. Chacko, Head of th: 
Department of Political Science of Delhi University, is Secretary Genera! 
and C. V. L. Narayan, Advocate of the Supreme Court, is Executive Secre- 
tary. The Society also has an Executive Council and a number 
Honorary Vice Presidents. The Vice Presidents are: Purushottam Tr- 
‘umdas, Senior Advocate, Supreme Court; Nagendra Singh, Director Gen- 
eral of Shipping and Joint Secretary, Government of India; and Krishnz 
Rao, Legal Adviser, Ministry of External Affairs. Among honorar 
members of the Society are Lord McNair, the late Sir Hersch Lauterpach« 
Professor Philip C. Jessup, Professor Quincy Wright, Professor Arno! 
W. Knauth, Shri Radhabinod Pal and Lord Shaweross. 

The Society has established a Committee on Study of Legal Problems 
the United Nations, under the chairmanship of G. S. Pathak, and a Co: 
mittee on Research and Publications, under the chairmanship of C. 

Chacko. 

The Society will publish a volume of annual Proceedings, and, from 
time to time, monographs on special subjects. It will also publish as its 
official organ a quarterly Jndian Journal of International Law, which w 
contain comprehensive articles on subjects of current interest in various 
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fields of international law, such as international company law, international 
commercial and non-commercial arbitration, international agreements, and 
general problems of international law, editorials, notes and comments, 
texts or digests of judicial decisions, treaties and other official documents. 
The Journal will be published under the direction of a Board of Editors, 
consisting of Radhabinod Pal, Honorary Editor-in-Chief, C. J. Chacko, 
Editor-in-Chief, Nagendra Singh, Krishna Rao, Harman Singh, R. 8. 
Pathak, C. V. L. Narayan, Joginder Singh Bains, E. E. Jhirad, and Atul 
Setalwad. 

At the first meeting of the Indian Society, held August 29-30, 1959, 
papers were read on the following subjects: The Merchant Shipping Act 
of 1958 and International Law, by Dr. Nagendra Singh; The United 
Nations Convention on International Commercial Arbitration, by Dr. 
C. V. L. Narayan; International Rivers, by Dr. J. 8S. Bains; The Advisory 
Jurisdiction of the International Court of Justice, by Dr. Krishna Rao; 
Aecess to the International Court, by Dr. R. K. Dixit; The Definition of 
Domestic Jurisdiction, by Mr. M. 8S. Rajan; Reservations to Multilateral 
Conventions, by Mr. R. P. Anand, Mr. Narayan Rao, and Mr. Nawaz. At 
subsequent meetings papers were read by Dr. Nagendra Singh on ‘‘ The 
Compulsory Jurisdiction of the International Court of Justice,’’ and by 
Professor Myres 8S. McDougal on ‘‘The Limits of the Territorial Sea under 
International Law.’’ 

The Indian Society of International Law has made an auspicious be- 
ginning. The publication of its quarterly is anticipated with interest. 
The American Society of International Law warmly welcomes the new 
arrival among national societies of international law and extends its best 
wishes for a long and successful life. 

ELEANOR H. FINCH 


ANNUAL MEETING, 1961 


The 55th Annual Meeting of the Society will be held at the Mayflower 
Hotel in Washington, D. C., from April 27 to April 29, 1961. Rooms at the 
hotel will be available for members attending the meeting. Reservations 
should be made directly with the hotel well in advance of the meeting. 


E. H. F. 
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Judicial settlement of international disputes—submission of disputes to 
the International Court of Justice by unilateral initiation of proceed- 
ings 


is indicated. 


The press release issued by the Department of State in announcing the 
filing of an application with the International Court of Justice on July 7, 
1959, in a damage suit for the destruction of an aircraft by a fighter air- 
craft of the Soviet Union stated: 


CONTEMPORARY PRACTICE OF THE UNITED STATES 


The present proceedings have been instituted in accordance with 
the well-established United States policy of resolving such disputes, 
whether of fact or law, in the International Court of Justice. The 
Court is the judicial organ of the United Nations for this purpose and 
is the appropriate international body before which such cases can be 
heard and decided. 


RELATING TO INTERNATIONAL LAW 
By Denys P. Myers 


INTERNATIONAL ADJUDICATION 


That statement was a reiteration of the same idea which had been put 
forth for over five years and which had described the purpose in five prior 
applications to the Court in matters involving the Soviet Union, Czecho 
slovakia and Hungary, all of which are parties to the Statute of the Court 
and none of which has either declared acceptance of the Court’s compulsory 
jurisdiction or is party to bilateral treaties of pacific settlement relating 
to judicial settlement or arbitration. The action of the United States in 
bringing these cases unilaterally to the jurisdiction of the International 
Court of Justice is not a gesture in the ‘‘cold war,’’ as some have assumed. 
but is an application of the principles of international law by which, 
negotiation having failed to solve a difference, resort to judicial settlement 


The United States has asked the other party to some of these 


disputes to initiate proceedings and has offered to join in proceedings. 
In its several applications the United States has dealt with the question 
of jurisdiction typically as follows: 


The United States Government notes that the present dispute con- 


cerns matters of the character specified in Article 36(2) of the Statute 


of the Court, including subdivisions (a) through (d). As will be 


seen from the annex, the legal dispute of the United States Government 


with the Soviet Government involves [here follows a listing of the 


legal questions}. 


case. 


The United States Government, in filing this application with the 
Court, submits to the Court’s jurisdiction for the purposes of this 
The Soviet Government appears not to have filed any declara- 
tion with the Court thus far, and although it was invited to do so by 
the United States Government in the note annexed hereto it has not 


= 
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made any responsive reply to the invitation. The Soviet Government 
is, however, qualified to submit to the jurisdiction of the Court in this 
matter and may upon notification of this application by the Registrar, 
in accordance with the Rules of the Court, take the necessary steps 
to enable the Court’s jurisdiction to be confirmed. 

Thus the United States Government founds the jurisdiction of this 
Court on the foregoing considerations and on Article 36(1) of the 
Statute. 


The invitation referred to typically read: 


the United States Government invites the Soviet Government to file 
an appropriate declaration with the Court, or to enter into a Special 
Agreement, by which the Court may be empowered in accordance with 
the Statute and Rules to determine the issues of fact and law which 
have been set forth herein. 


Typical also have been the replies, the reply in the case of Treatment in 
Hungary of Aircraft and Crew of the United States of America (U.S. v. 
U.S.S8.R.) saying: 


4. All the facts brought forth above prove the complete baselessness 
of the attempt to present the matter in such a way as to allege the 
U.S.A. is the injured party in the given case. . . 

5. In view of the foregoing, the Soviet Government considers the 
proposal of the U. 8S. Government concerning the submission of this 
question to the consideration of the International Court to be without 
foundation since there exists no subject for such consideration and 
equally since there exists no basis for bringing any claims whatsoever 
against the Soviet Union. 

The applications of the United States, with the accompanying notes of 
the prior negotiations, have been communicated to the Soviet and other 
governments, and the negative replies received have resulted in the cases 
being removed from the General List of the Court. These replies to the 
Court have varied in language, the proposal in the above case being ‘‘un- 
acceptable’’; there ‘‘exists no subject for consideration’’ by the Court; 
and ‘‘having regard to the foregoing, the Soviet Government can see no 
reason why this question should be examined by the International Court 
of Justice.’’* The later refusal in the case of the Aerial Incident of 
f September 1954 said: 


The Government of the USSR deems that in this case there are no 
questions which are of need to be considered by the International Court 
of Justice and as before does not see any basis for turning this question 
over for examination by the International Court.’ 


The cases which the United States has unilaterally submitted to the 
Court have been mostly incidents in which aircraft were shot or brought 
down and crew members killed or detained, or with questions as to the 
airspace in which they took place. The notes making claims against the 
Soviet and other governments have recited the circumstances in great de- 

11953-1954 I.C.J. Yearbook 92. The applications and the documents are printed 


in the Pleadings, Oral Arguments, Documents series of the Court. 
* 1958-1959 I.C.J. Yearbook 91. 
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tail, and the exchanges of correspondence have been replete with allegations 
of falsity and distortion of evidence. The United States has in some 
instances taken years to collect its evidence and its notes consistently have 
been couched as legal briefs in which it is constantly reiterated that it ‘‘is 
prepared to prove in an appropriate forum by evidence’’ the truth of the 
facts presented. When in its judgment the United States has exhausted 
the resources of negotiation, it has put the question of Court proceedings 
to the other party and on receiving a refusal has filed an application with 
the Court. 

The Soviet Government has questioned the right of unilateral applica- 
tion under the Statute. In its letter of September 26, 1958, to the Registrar 
in the Aerial Incident of 4 September 1954 ease it said: 


As appears from above-stated the Government of the USSR has 
already informed the Government of the USA formerly that the Soviet 
Government does not give its consent for hearing this case in the 
International Court of Justice. Under these conditions the Govern- 
ment of the USA having applied to the Court, acted in disacecord with 
the Statute of the International Court of Justice.’ 


The Court, as it was bound by its practice to do, removed the case from 
the General List on December 9, 1958, after it had received a letter of 
November 25, 1958, in which the Agent of the United States said: 


The United States Government must take this opportunity to ex- 
press its profound disagreement with the further statement of the 
Soviet Government that in filing its application for a settlement of the 
dispute involved by the International Court of Justice the United 
States Government ‘‘acted in disaceord with the Statute of the Inter- 
national Court of Justice’’ because the United States Government 
had not received the prior consent of the Soviet Government to sub- 
mit the dispute to this Court for decision. . . . the United States 
Government believes that international law and order depend on the 
peaceful settlement of disputes between governments of international 
questions of fact and law as described in the Statute. It is now well 
settled that any government qualified to appear before this Court may 
file its application without prior special agreement.* 

The United States on July 7, 1959, filed an application in the Aerial 
Incident of 7 November 1954 case and made the statement quoted from 
the press release at the beginning of this item. The documents matched 
the pattern of preceding ones, without any discussion of the jurisdictional 
question raised by the Soviet note of September 26, 1958. 

There follows a summary (based on the General List of the Court in 
Chapter IV of the Yearbook) of the several cases in which this policy with 
respect to the Court jurisdiction has been followed: 

Folio 22—Treatment in Hungary of Aircraft and Crew of United 

States of America (United States of America v. Hungarian People’s 
Republic), registered March 3, 1954; removed from list July 12, 1954; 

[1954] Reports 99. Seizure and detention of crew of U.S.A.F. C-47 


3 1958-1959 I.C.J. Yearbook 91. 
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aircraft November 19, 1951, when driven by winds over Hungary, un- 
known to the crew. Award of $637,894.11 asked. 

Folio 23—Same (United States of America v. Union of Soviet Socialist 
Republics), [1954] Reports 103. Soviet Union charged with acting in 
concert with, and abetting acts of, Hungary. 

Folio 25—Aervtal Incident of 10 March 1953 (United States of America 
v. Czechoslovakia), registered March 29, 1955; removed from list March 
14, 1956; [1956] Reports 6. Award of $271,384.16 asked for destruction 
of one F-84 aircraft on patrol in United States zone of Germany by 
Czechoslovak MIG military aircraft. 

Folio 28—Aerial Incident of 7 October 1952 (United States of America 
v. Union of Soviet Socialist Republics), registered June 2, 1955; removed 
from list March 14, 1956; [1956] Reports 9. Claim that Soviet fighter 
aircraft over Japan paced a U.S.A.F. B-29 aircraft lawfully flying there, 
attacked it, causing it to fall into Japanese waters, with crew of 8 un- 
accounted for. Award of $1,620,285.01 asked. 

Folio 40—Aerial Incident of 4 September 1954 (United States of 
America v. Union of Soviet Socialist Republics), registered August 22, 
1958 ; removed from list December 9, 1958; [1958] Reports 158. U.S.N. 
Neptune aircraft attacked over Sea of Japan, destroyed with death of 
one member of crew and injuries to others. Award of $1,355,650.52 
asked. 

Folio 44—Aerial Incident of 7 November 1954 (United States of 
America v. Union of Soviet Socialist Republics), registered July 7, 
1959; removed from list. Claim that U.S.A.F. airplane AF-4705, flying 
in the international airspace and, as authorized, in the territorial air- 
space of Japan, was attacked by two Soviet fighter aircraft without 
provocation and brought down on Hokkaido, one crew member dying. 
Award of $756,604.09 and other reparation asked. 


One incident of this kind has not been submitted to the Court. The 
United States note of October 9, 1954,* summarizing the facts and making 
the customary offer of submission to the Court has not been answered. 
The case involved the destruction of a U.S.A.F. B-50 aircraft shot down 
on July 29, 1953, about 40 miles south of Cape Povorotny by more than 
one Soviet MIG-15 type aireraft. Of the crew of 17, one was seriously 
injured, three are known to be dead and 13 are unaccounted for, possibly 
in Soviet custody. The monetary claim amounts to $2,785,492.94. 

Another case brought before the Court is the Aerial Incident of 27 July 
1955, United States of America v. Bulgaria (Folio 36). This was one of 
three cases resulting from the destruction by Bulgarian anti-aireraft de- 
fense forces over Bulgarian territory of an Israeli commercial aircraft, the 
seven members of the crew and 51 passengers of various nationalities being 
killed. The case filed by Israel (Folio 35), was based on the contention 
that Bulgaria was subject to the Court’s compulsory jurisdiction by reason 
of its declaration, effective August 12, 1921, accepting compulsory jurisdic- 
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tion of the Permanent Court of International Justice without limit of time. 
Bulgaria, which was admitted to the United Nations December 14, 1955, 
filed a preliminary objection. In a judgment of May 26, 1959,° the Inter- 
national Court of Justice held that it did not have jurisdiction over the 
ease that was brought before it on October 16, 1957, on which date Bul- 
gvaria’s declaration of 1921 was not in effect. The United Kingdom, in 
the case which it brought against Bulgaria for damages on November 22, 
1957 (Folio 37), had filed a memorial when the judgment in the Israeli 
case was announced. Six weeks later the United Kingdom decided to 
discontinue the ease, and an order of the Court on August 3, 1959, removed 
it from the list. 

The case of the United States against Bulgaria (Folio 36) was filed 
October 26, 1957. The United States had filed its memorial before the 
Israeli decision, and after that judgment Bulgaria in September, 1959, filed 
preliminary objections in which it asked the Court to declare lack of 
jurisdiction, and the United States application therefore inadmissible. 
The policy of the United States to commit countries of Communist ideology 
to judicial settlement, which in other cases had involved damage to military 
aircraft, in this case involved not only a commercial aircraft but persons 
alien both to Israel and Bulgaria. The United States filed its observations 
and submissions in February, 1960. It sought a clarification of the Bul- 
garian contention that the matter is essentially within Bulgaria’s domestic 
jurisdiction, and a reconsideration by the Court of the point made in the 
judgment of May 26, 1959, namely, that Bulgaria’s acceptance of uncon- 
ditional compulsory jurisdiction without time limit in 1921 was not trans- 
ferable from the old Court to the new Court under Article 36(5) of the 
Statute. It intended to argue the question de novo in virtue of Article 59 
of the Statute, which says that ‘‘the decision of the Court has no binding 
effect except between the parties and in respect of that particular case.”’ 

On May 19, 1960, the Registry of the Court announced that the Court 
had been advised by the Agent for the United States that his government 
wished to discontinue the proceedings. The Bulgarian Government stated 
it did not oppose the discontinuance. 

In two instances the United States invited the Soviet Union and Czecho- 
slovakia to take their respective complaints to the International Court 
of Justice. 

On July 27, 1953, the United Nations Command in Korea announced 
that Captain Ralph 8S. Parr, Jr., U.S.A.F., of that Command had shot 
down an unmarked airplane some eight miles inside North Korea, the air- 
eraft presumably being an IL-12-type transport. On July 31 and August 
11, 1953,° the Soviet Government claimed damages of $1,861,450 from 
the United States for destruction on July 27 at the remote Manchurian 
village of Mao-erh-shan of an IL-12-type transport, routed from Port 
Arthur to Vladivostok. On January 26, 1954, the United States Govern- 

5 [1959] I.C.J. Rep. 127; 53 A.J.I.L. 923-937 (1959). 


6The Soviet note of July 31, 1953, is printed in 29 Dept. of State Bulletin 
(1953). The United States note of Jan. 26, 1954, is at 30 ibid. 410-413 (1954). 
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ment, having conducted an investigation, requested the Soviet Union to 
supply information as to its liability and to permit investigation in 
Manchuria. A Soviet note of December 30, 1954, supplied some informa- 
tion. A recently published note of the United States, dated October 11, 
1955,” reviewed the evidence in detail, indicating a confusion of two inci- 
dents, and a disavowal of American responsibility for acts of the United 
Nations Command. The note said: 


The United States Government recognizes that the Soviet Government 
has asserted contrary findings of fact and presumably claims the ap- 
plicability of different rules of law. There is thus presented a 
dispute which should be settled by procedures of international law 
and order. If the Soviet Government persists in the contention that it 
has, on account of the matters set forth in its notes, a valid claim 
against the United States Government, the United States Government 
invites the Soviet Government to litigate these issues of fact and law 
(including the issue arising from the United States Government’s 
contention of law that if the Soviet Government believes it has any 
grievance in the premises that grievance should first be directed to the 
United Nations) in the International Court of Justice, in whose juris- 
diction this dispute would properly fall.* 


The note recalled that the United States had made this position known 
in the debate in the Security Council of the United Nations on September 
10, 1954, with reference to this and other cases. The United States was 
prepared to submit the issues of fact and law ‘‘by whatever method may 
be appropriate under the Statute and Rules of the Court.’’ The Soviet 
Government had not accepted the compulsory jurisdiction of the Court 
or made other arrangements for cases in which the United States was the 
aggrieved party. Therefore, 


the United States Government sets as a condition to this offer to 
submit the present controversy to the International Court of Justice 
the prior or concurrent submission of the Soviet Government to the 
Jurisdiction of the International Court of Justice for the purpose of 
hearing and determining the issues of fact and law [in the eases the 
United States had already submitted, listed as Folios 23, 28 and 40}. 


In the other case, Czechoslovakia demanded 5,525,374 Czechoslovak 
crowns on the charge that the United States was responsible for the alleged 
erash of the Czechoslovak Airlines DC-3-type passenger aircraft on Janu- 
ary 18, 1956, near Levoca, Slovakia. According to the charge, the craft 
was brought down by collision with a balloon carrying propaganda leaflets 
launched by the private American Free Europe Committee with a total 
loss of life by four crew members and 22 Czechoslovak citizens. The in- 
vestigation which the United States was able to make concluded that the 
Czechoslovak Investigation Commission had produced ‘‘a confection of 
some fact with much fiction,’’ that the disaster was the result of weather 
conditions, fuel failure and delay in rescue operations. The matter was 
discussed in Czechoslovak notes of June 19, 1956, and February 20, 1957, 


71956 American Foreign Policy: Current Documents 536. 
S Ibid. 545-546. 
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and United States notes of October 9, 1956, and May 14, 1958,° in which 
the United States closed the incident with this offer: 


The United States Government considers that the controversy be- 
tween it and the Czechoslovak Government on the subject of the inci- 
dent of January 18, 1956, is, in respect to diplomatic negotiations, 
closed and that the channels of diplomacy have been thoroughly ex- 
hausted. Whether the Czechoslovak Government wishes now to resort 
to the international judicial forum provided by the International Court 
of Justice, the United States Government leaves to the determination 
of the Czechoslovak Government. In that event the United States 
Government will give further consideration to the matter. 


Arbitration and conciliation—Switzerland—lUnited States Treaty of 
February 16, 1931 


The Treaty of Arbitration and Conciliation between Switzerland and 
the United States of February 16, 1931, is one of some 30 treaties in force 
between the United States and other countries which provide for the 
maintenance of a ‘‘Permanent Commission of Conciliation,’’ composed of 
five members, to which ‘‘any dispute which has not been settled by 
diplomacy and in regard to which the Contracting Parties do not in fact 
have recourse to adjudication by an arbitral tribunal shall be submitted.’’ 
In the long drawn-out Interhandel case, Switzerland, in a note of August 
9, 1956, proposed arbitration under that treaty, and the United States 
in a note and memorandum of January 11, 1957,'° refused to acquiesce in 
the proposal. Switzerland was frustrated in using the ‘‘permanent’’ com- 
mission as a next step in pacifie settlement, in accordance with the passage 
quoted above, because the Commission of Conciliation did not then exist 
in that prescribed form. Switzerland next took the Interhandel case to 
the International Court of Justice on October 2, 1957, and the Court on 
October 24 issued an order denying interim measures of protection for 
Swiss interests.* In a judgment on preliminary objections, the Court 
on March 21, 1959,%* held that the Swiss application was ‘‘inadmissible™’ 
because of previous failure of the claimant to exhaust local remedies. 

The alternative submission in the Swiss application of October 2, 1957, 
in the Interhandel case was ‘‘that the dispute is one which is fit for sub- 
mission for judicial settlement, arbitration or conciliation under the con- 
ditions which it will be for the Court to determine.’’ The final sub- 
missions of Switzerland,’* opposing the preliminary objections of the 
United States, asked the Court to declare an obligation of the United States 
to submit the dispute to the procedure in Article VI of the Agreement 
relating to German Assets in Switzerland, signed at Washington, May 
25, 1946, between France, the United Kingdom and the United States and 


® For texts of the four notes, see 38 Dept. of State Bulletin 1010-1029 (1958). 

1036 Dept. of State Bulletin 350-358 (1957); discussed in detail by Herbert W. 
Briggs, ‘‘Towards the Rule of Law?’’ 51 A.J.I.L. 517-529 (1957). 

11 [1957] I.C.J. Rep. 105; 52 A.J.1.L. 320 (1958). 

12 [1959] I.C.J. Rep. 6; 53 A.J.I.L. 671 (1959). 
13 [1959] L.CJ. Rep. 9, 13. 
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Switzerland,'* or to either of the procedures in the Treaty of Arbitration 
and Conciliation of February 16, 1931,° at the option of Switzerland. 
The Court in its judgment of March 21, 1959, passed upon the preliminary 
objections of the United States and throughout its judgment made various 
affirmative references, obiter dicta, to appropriate use of pacific settlement 
for the dispute.*® The procedure of the Washington Accord of 1946 had 
not been employed at the most logical stage of the Interhandel dispute 
and the United States had rejected the arbitral procedure of the 1931 
bilateral treaty in its note of January 11, 1957. 

Switzerland’s concern in the Interhandel case has been to get a ruling 
on its contention that the American assets of Interhandel are Swiss and 
therefore should not be vested as German under the Trading with the 
Enemy Act of the United States, the terms of which are law for courts 
of the United States. The judgment of the International Court of Justice 
of Mareh 21, 1959, declared ‘‘inadmissible’’ the Swiss claim that the 
Interhandel assets should be restored to that company, litigation being 
still pending in the United States appellate court. The arbitral pro- 
cedure of the Washington Accord having been passed over and the arbitral 
procedure of the 1931 Treaty having been rejected by the United States, 
the Permanent Conciliation Commission of the 1931 Treaty remained as a 
possible forum of pacifie settlement. 

When Switzerland considered the possibility of referring its dispute 
with the United States to the apparatus provided in the Treaty of Arbi- 
tration and Conciliation of 1931, it was frustrated not only by the refusal 
of the United States to consent to arbitration or to conciliation, but by 
the fact that the ‘‘Permanent’’ Conciliation Commission did not exist. 
In 1956 three of the original members of the commission of five were dead 
and two had resigned. Failure to maintain a complete commission is a 
violation of the intent, if not eo nomine of the letter, of the treaty. 

In May, 1956, Switzerland made appointments. Paul Ruegger was 
named the Swiss national commissioner in succession to Professor Dietrich 
Schindler, deceased; Hugo Wickstrém of Sweden was appointed the non- 
national to succeed Osten Undén, Swedish Minister of Foreign Affairs, who 
had resigned. Further, the United States was asked to proceed with the ap- 
pointment of its commissioners, so that the two parties could complete the 
commission by agreeing on its president. ‘‘The efforts to reconstitute the 
permanent conciliation commission have not yet sueceeded,’’ says the 
Report of the Federal Council for 1957, ‘‘the American authorities up to 
now not having been disposed to proceed with the appointments falling to 
them.’’ By November, 1958, however, ‘‘the Department of State declared 
itself ready to go ahead on its part.’’ 2” 

The Department of State found that Oliver Winslow Branch of New 


1414 Dept. of State Bulletin 1121 (1946). 

15 47 Stat. 1983; Treaty Series, No. 844; IV Trenwith 4659; 129 League of Nations 
Treaty Series 465. 16 [1959] I.C.J. Rep. 22, 23, 25, 29. 

17 Rapport du Conseil Fédéral a 1’Assemblée Fédérale sur la Gestion en 1956, p. 169; 
ibid., 1957, p. 170; ibid., 1958, p. 193. 
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Hampshire had resigned as national commissioner on February 27, 1941, 
and had not been replaced. C. W. H. Lansdown of South Africa had 
died, and the non-national place was vacant. The joint commissioner, 
Rafael W. Erich of Finland, was dead. The United States proceeded to 
appoint its two commissioners, and the parties to the treaty reached agree- 
ment on a joint commissioner. 

The basie idea of having a conciliation commission is that it is in being 
if and when oceasion arises to use it, so that the parties need not be di- 
verted on a personnel issue in submitting their contentions to a disinter- 
ested commission to learn what the facts of their dispute may be. The 
Department of State announced on August 20, 1959, that the Permanent 
Conciliation Commission with Switzerland was complete, as follows: 


Lord MeNair, of the United Kingdom, former President of the Interna- 
tional Court of Justice, as President appointed by common accord ; 
Robert Hale, of the United States, former Member of Congress, member 

appointed by the United States; 

J. H. W. Verzijl, of The Netherlands, Professor of International Law 
and member of the Permanent Court of Arbitration, member ap- 
pointed by the United States; 

Ambassador Paul Ruegger, of Switzerland, former President of the 
International Committee of the Red Cross, member appointed by 
Switzerland ; 

Hugo Wickstrém, of Sweden, former Presiding Justice of the Court 
of Appeals of Gota in Goteborg, member appointed by Switzerland.** 


SOVEREIGN IMMUNITY 


Restrictive theory of foreign sovereign immunity not applied to execu- 
tion of judgments: attachment of bank accounts of the Union of Soviet 
Soctalistic Republics not allowed for purpose of execution or action 
analogous to execution 


In 1952 the United States Department of State announced its adherence 
to the so-called newer or restrictive theory of foreign sovereign immunity, 
pursuant to which the immunity of a foreign state is recognized with 
regard to sovereign or public acts (jure imperti) but not with respect to 
private acts (jure gestionis)..° This was a modification of the classie or 
absolute theory of foreign sovereign immunity under which a foreign state 
could not be subject to the jurisdiction of local courts without its consent 
The changed policy announced by the Department of State in 1952, how- 
ever, applied only to the immunity of a foreign state from jurisdiction 
with respect to private acts and did not extend to immunity of a foreign 
state from execution. In accordance with international law and practice. 

1841 Dept. of State Bulletin 363 (1959). 

19 Letter of May 19, 1952, from the Acting Legal Adviser (Tate) to the Acting 
Attorney General, 26 Dept. of State Bulletin 984 (1952); quoted in ‘‘New Unit: 
States Policy Limiting Sovereign Immunity,’’ by William W. Bishop, Jr., 47 A.J.I.1 
93-106 (1953). 
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the Department of State had always maintained the distinction between 
‘‘immunity from jurisdiction’’ and ‘‘immunity from execution.’’ Under 
this distinction, even where a foreign state has submitted to the jurisdic- 
tion of a local court by express or implied consent, nevertheless further 
consent is necessary for the execution of any judgment which might ensue 
from such submission. 

The case of Elizabeth R. Weilamann vy. The Union of Soviet Socialist 
Republics raised the question whether an attachment in New York of the 
bank accounts of the Soviet Union, initially allowed for the purpose of 
acquiring jurisdiction, might also be allowed for the purpose of execution 
or action analogous to execution, for the ultimate purpose of paying the 
default judgment which ensued from such proceedings. The New York 
Civil Practice Act does not clearly demarcate what stages of in rem pro- 
ceedings constitute ‘‘jurisdiction’’ or ‘‘execution.’’ The case first arose 
in 1955 when apparently the Department of State denied a request of the 
Soviet Government for a suggestion of immunity from attachment of the 
funds of the Soviet Union for the purpose of conferring jurisdiction upon 
the Supreme Court of New York, Westchester County, to enable the court 
to decide the merits of the controversy. The Soviet Union not having made 
an appearance, a default judgment was entered in 1955. Thereafter, the 
plaintiff Weilamann in 1957 brought an action or proceeding in aid of 
attachment to obtain possession of the funds attached. Upon the request 
of the Soviet Government, the Department of State issued in 1959 a sug- 
gestion of immunity from execution of the property of the Soviet Govern- 
ment. The underlying cause of action concerned a note which had been 
issued at Moscow in 1931 by the Soviet Government for its cancellation 
of the concession of a British company, the Tetiuhe Mining Corporation. 
This note became due and payable in 1940 in the United Kingdom. Pay- 
ment on the note was stopped when the United Kingdom seized certain 
gold of the State Bank of the U.S.S.R. deposited in the Bank of England. 
Plaintiff Weilamann had obtained the note in 1936 as purchaser. 

In a letter dated March 9, 1959, to the Attorney General of the United 
States, the Legal Adviser of the Department of State summarized the court 
proceedings concerning the instant ease in the Supreme Court of New 
York as follows: 


The relevant records show that the plaintiff Elizabeth R. Weilamann, 
as purchaser-assignee of a note issued by the Government of the 
Union of Soviet Socialist Republics in 1931 at Moscow which became 
due in 1940, and upon which there was a default in payment, insti- 
tuted proceedings against the Union of Soviet Socialist Republics on 
or about May 24, 1955, in the Supreme Court of the State of New 
York, Westchester County, New York, pursuant to Section 910 of 
the New York Civil Practice Act, by attaching funds of the Govern- 
ment of the Union of Soviet Socialist Republics in various banks in 
the City of New York, including the Chase Manhattan Bank, which 
were held in the accounts of the State Bank of the Union of Soviet 
Socialist Republics and the Bank of Foreign Trade of the Union of 
Soviet Socialist Republics. The proceedings were commenced ex parte 
and service was made on the Union of Soviet Socialist Republies after 
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such attac’ ment by publication pursuant to order of court under the 
provisions of Section 232-a of the New York Civil Practice Act and 
Rule 52 of the New York Rules of Civil Procedure. The Union of 
Soviet Socialist Republics not having made an appearance, a default 
judgment was entered by the New York Supreme Court, Westchester 
County, on September 29, 1955 for the total amount of $77,154.66. 
On or about October 21, 1957, Elizabeth R. Weilamann and John 
J. MeCloskey, Sheriff of the City of New York, jointly commenced an 
action or proceeding in aid of attachment against the Chase Man- 
hattan Bank, in the New York Supreme Court, Westchester County, 
to recover from the Chase Manhattan Bank from the funds previously 
attached the sum of $95,074.68. This action is now pending before 
the New York Supreme Court, Westchester County, New York.*° 
The Soviet Embassy was informed on March 12, 1959, that on March 9 
the Attorney General of the United States was requested by the Depart- 
ment to take appropriate action to inform the court entertaining jurisdic- 
tion of the case that the property of the Union of Soviet Socialist Republics 
in the Chase Manhattan Bank, New York, New York, held in the accounts 
of the State Bank of the Union of Soviet Socialist Republics and the 
Foreign Trade Bank of the Union of Soviet Socialist Republics which had 
been attached and were being levied on, is immune from execution. The 
Attorney General had also been requested to ask the court to lift the 
attachment and to release the said funds. 
The letter of the Legal Adviser of March 9, in which that request was 
made, summarized the correspondence which had culminated in a Soviet 
note of March 2, which, 


after referring to its previous note to the Department dated November 
22, 1957, and the reply of the Department to that note dated December 
9, 1957, requests the Department ‘‘to take immediate measures to 
release attachment of the funds of the State Bank of the Union of 
Soviet Socialist Republics and of the Foreign Trade Bank of the 
Union of Soviet Socialist Republics in the Chase Manhattan Bank in- 
posed as a security for the claim by Weilamann against the Union of 
Soviet Socialist Republics, and to take immediate measures for the 
discontinuance of a case against the Union of Soviet Socialist Re- 
publics in an American Court.”’ 

The prior note from the Embassy of the Union of Soviet Socialist 
Republies to the Department referred to above, dated November 22, 
1957, in part stated that the Soviet Embassy had been informed that 
an action in aid of attachment had been commenced against the Chase 
Manhattan Bank to turn over to the plaintiffs the amount of $95,074.65 
from funds which had previously been attached in connection with 
the above proceedings, and which were held in the accounts of the 
State Bank of the Union of Soviet Socialist Republics and of the 
Foreign Trade Bank of the Union of Soviet Socialist Republics re- 
spectively. The note requested the Department to take appropriat: 
steps to secure the release of the attached funds and to quash th 
proceedings instituted by Elizabeth Weilamann against the Union of 
Soviet Socialist Republics. The note also drew the attention of the 
Department to the fact that amongst the attached assets were ‘‘drafts 

20 Loftus E. Becker, Legal Adviser, to William P. Rogers, Attorney General, Mare) 
9, 1959. This and other quotations in this note are from thermofax copies of origina! 
papers in the files of the Department of State. 
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drawn for the use of foreign embassies and foreign journalists in the 
| Union of Soviet Socialist Republics, and drafts for private persons, as 
, well as deposits for commercial purposes and other similar funds.’’ 
| The reply of the Department dated December 9, 1957 to the above 

note of the Embassy of the Union of Soviet Socialist Republics dated 

November 22, 1957, in part referred to the Department’s prior note 
' of April 2, 1956, wherein the Department had stated that it would 
consider appropriate steps to be taken ‘‘if the plaintiff (Weilamann) 
should attempt to levy upon the assets of the Government of the Union 
of Soviet Socialist Republics for the purpose of satisfying a judgment 
against the Government of the Union of Soviet Socialist Republies.’’ 


After noting that the attachment proceeding in the New York court ‘‘in 
effect ultimately constitutes execution against the property of the de- 
fendant,’’ the Legal Adviser in his letter to the Attorney General com- 
mented on the immunity involved in the case: 


The Department has always recognized the distinction between 
‘‘immunity from jurisdiction’’ and ‘‘immunity from execution’’. The 
Department has maintained the view that under international law 
property of a foreign sovereign is immune from execution to satisfy 
even a judgment obtained in an action against a foreign sovereign 
where there is no immunity from suit. 

As you will recall there is precedent for not permitting execution 
of a judgment obtained in a proceeding when the foreign sovereign 
has consented to suit. Dexter and Carpenter, Inc. v. Kunglig Jarn- 
vagsstyrelsen, 43 F. 2d 705 (2d Cir., 1930); followed in Bradford v. 
Chase National Bank, 24 F. Supp. 28, 38 (D.C.S.D.N.Y. 1938). Where 
the foreign sovereign has not submitted to the jurisdiction of the 
court it would be an a fortiori case. 

The Department is of the further view that even when the attach- 
ment of the property of a foreign sovereign is not prohibited for 
the purpose of jurisdiction, nevertheless the property so attached 
and levied upon cannot be retained to satisfy a judgment ensuing from 
the suit because, in the Department’s view, under international law 
the property of a foreign sovereign is immune from execution even in 
a case where the foreign sovereign is not immune from suit. 


In compliance with the request of the Department of State the Attorney 
General instructed the United States Attorney for the Southern District 
of New York to file with the New York District Court, Westchester 
County, a ‘‘suggestion of interest’’ in the proceeding in aid of attachment, 
which was heard as Weilamann v. Chase Manhattan Bank, initiated Oc- 
tober 21, 1957. This document substantively submitted : 


VII. The suggestion of the Department of State, as shown by the 
annexed communication, that the property of the Union of Soviet 
Socialist Republics in the United States is immune from execution or 
other action analogous to execution requires that this court order the 
release of property of the Government of the Union of Soviet Socialist 
Republics upon which there has been execution or other action analo- 
gous to execution and deny any application for execution or other 
action analogous to execution on the property of the said State. The 
United States Supreme Court has consistently held that recognition 
by the State Department of the immunity of a foreign nation or its 
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representatives, when certified to the courts by a ‘‘Suggestion’’ such 
as this, ‘‘must be accepted by the courts as a conclusive determination’’ 
of such immunity. Fr Parte Peru, 318 U. 8. 578, 589 (1943) : see also 
National City Bank vy. Republic of China, 348 U. 8S. 356, 358 (1955) ; 
Republic of Mexico v. Hoffman, 324 U. 8. 30, 35 (1945) ; Compania 
Espanola vy. Navemar, 303 U. 8. 68, 74 (1938); ef. The Exchange, 7 
Cranch 116, 147 (1812), and the cases cited in paragraph VI above.” 

VIII. In view of the dispositive effect of the instant ‘‘suggestion,”’ 
we respectfully submit that this court should proceed forthwith to 
release any property of the State of the Union of Soviet Socialist Re- 
publics hitherto attached in this proceeding and to deny any pending 
motion for execution or action analogous to execution. See Ex Parte 
Peru, supra; United States of Mexico v. Schauch, 294 N. Y. 265, 270; 
Fields vy. Predionica I Tkanica A.D., 263 App. Div. 155, 41 N.Y.S. 
2d 739 (1st Dept.). We respectfully suggest that the binding effect 
of the State Department’s recognition of immunity obviates the 
necessity of any further briefing or argument in this case, and that 
the considerations of public importance here presented render it ap- 
propriate for this court to render its decision forthwith. 


Mr. Justice Eager in his judgment of October 1, 1959, in Weilamann 
v. Chase Manhattan Bank, with regard to the suggestion of interest as to 
sovereign immunity from execution, said: ‘‘The court may not proceed con- 
trary thereto in this or any similar case and thereby jeopardize interna- 
tional relations.’’ The complaint was dismissed without costs. The final 
order was recorded November 2 and the Soviet bank accounts released 
November 4, 1959. 


International Organizations, Immunities Act of 1945 applied to enable 
15,000 children, certified by adults, to collect funds for the United 
Nations Children’s Fund by registration under the District of Co- 
lumbia Charitable Solicitations Act 


A novel occasion to consider the application of the International Organi- 
zations Immunities Act of 1945, 59 Stat. 669, 22 U.S.C. § 288, arose in 
connection with volunteer programs organized in response to a United 
Nations appeal for voluntary contributions to the United Nations Chil- 
dren’s Fund (UNICEF). 

On November 26, 1957, the United Nations General Assembly in Resolu- 
tion 1160 (XII) expressed ‘‘the hope that Governments, organizations and 
individuals will give increased support to the United Nations Children’s 
Fund.’’ *? 

21 Dexter and Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen, 43 F. 2d 705 (C.A. 2d, 
1930), cert. den., 282 U. S. 896 (1931); followed in Bradford v. Chase National Bank, 
24 F. Supp. 28, 38 (S.D. N.Y., 1938), affirmed sub nom. Berger et al. v. Chase National 
Bank, 105 F. 2d 1001 (C.A. 2d, 1939), 309 U. S. 632 (1940); and New York & Cuba 
Steamship Co. v. Republic of Korea, 132 F. Supp. 684 (S.D. N.Y., 1955). 

22 The resolution, Official Records, 12th Session, Supp. No. 18 (A/3805), p. 17, follows 
in full: 
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Accordingly, the Capitol Area Division of the American Association 
for the United Nations organized a Halloween ‘‘trick-or-treat’’ fund drive 
for UNICEF, whereby children would solicit funds for UNICEF in lieu 
of the traditional Halloween requests for ‘‘treats.’’ (Similar UNICEF 
volunteer programs have been conducted in other American communities. ) 
Protests were made by certain groups that such a fund drive contravened 
the Charitable Solicitations Act of the District of Columbia, and accord- 
ingly should be stopped and, if necessary, the children requesting funds 
for UNICEF should be arrested. This development evoked the following 
editorial comment in the Washington Post on October 31, 1958: 


Tonight youngsters throughout the Washington Area will give 
residents the pleasant choice between Trick-or-Treat for the United 
Nations International Children’s Emergency Fund. The petty legal 
questions which have been raised, seemingly by foes of the United 
Nations, about the registration of this commendable Halloween drive 
under the District’s Charitable Solicitations Act should not seare any 
parents who believe in the U.N. and its Children’s Fund—or, for that 
matter, who believe in children. District officials have indicated that 
the UNICEF fund drive does not come under the Solicitations Act. 
The turning of the Trick-or-Treat custom to a worthwhile purpose 
surely ought to be encouraged by parents—and ought to give the 
children who participate a feeling that their gaiety can help less 
fortunate children all over the world. 


The Halloween solicitations accordingly were made in 1958; and on 
October 9, 1959, it was announced in the Washington Post that the District 
authorities and the A.A.U.N. had reached an agreement whereby the 
Halloween Trick-or-Treat fund drive for UNICEF was officially registered 
with the District Government on October 8, 1959. However, in view of 
the impossibility of providing the estimated 15,000 young volunteers with 
the identification cards specified in the District’s Charitable Solicitations 
Act, the District authorities agreed to issue 500 solicitors’ cards for the 
adults supervising the youngsters, while the children were provided with 
stickers containing a statement that the Association was registered, listing 
the registration number, 6—07-180, which were placed on half-pint milk 
cartons donated by dairies. The Halloween fund drive accordingly was 
conducted. 


**The General Assembly, 

‘*Having considered chapter VI, section III, of the report of the Economie and 
Social Council, dealing with the United Nations Children’s Fund, 

**Impressed with the practical effectiveness of the Fund in aiding over a hundred 
countries and territories, particularly in under-developed areas, to establish permanent 
children’s services, 

“‘Appreciating also the essential role of the Fund in increasing the capacity of 
countries for economic and social progress, 

“‘Aware however of the many needs which the Fund is unable to meet, 

“*1. Expresses the hope that Governments, organizations and individuals will give 
increased support to the United Nations Children’s Fund; 

**2. Congratulates the Executive Board and the Executive Director of the Fund 
on their outstanding work.’’ 
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Though the controversy was thus happily resolved, it does raise an in- 
teresting question as to the extent of the application of the International 
Organizations Immunities Act of 1945, 59 Stat. 669, 22 U.S.C. § 288. The 
United Nations has been designated by the President as a public interna- 
tional organization entitled to enjoy the privileges, exemptions and im- 
munities of this Act (Executive Order No. 9698, February 19, 1946). 
Section 2(b) of the Act provides: 


(b) International organizations, their property and their assets, 
wherever located, and by whomsoever held, shall enjoy the same im- 
munity from suit and every form of judicial process as is enjoyed 
by foreign governments, except to the extent that such organizations 
may expressly waive their immunity for the purpose of any proceed- 
ings or by the terms of any contract. 


Section 7(b) of the Act provides in pertinent part: 


(b) ... officers and employees of such organizations shall be im- 
mune from suit and legal process relating to acts performed by them 
in their official capacity and falling within their functions as such 

. Officers, or employees except insofar as such immunity may be 
waived by the . . . international organization concerned. 

That the United Nations Children Fund, as a part of the United Nations, 
is entitled to the benefits of this Act, was specifically established in a de- 
cision of the United States District Court for the Northern District of 
California, Balfour, Guthrie & Co. v. United States, 90 F. Supp. 831 
(1950). In this case, the Children’s Fund had shipped in 1947 from the 
ports of Tacoma and Oakland a large quantity of powdered milk destined 
for Italy and Greece. Part of the shipment was never delivered, and 
part arrived in damaged condition. The ship was owned by the United 
States and operated under bareboat charter by the American Pacific 
Steamship Company. In sustaining the right of the United Nations to 
join with six other shippers in a libel against the United States and the 
co-respondent steamship company, the District Court observed, at page 
833: 

The broad purpose of the International Organizations Immunities 
Act was to vitalize the status of international organizations of which 


the United States is a member and to facilitate their activities.* A 
liberal interpretation of the Act is in harmony with this purpose. 


The District Court, in reaching its decision, referred to the Advisory 
Opinion of the International Court of Justice on Reparation for Injuries 
Suffered in the Service of the United Nations ({1949] I.C.J. Reports 174). 
The United States District Court said, at page 832: 


The International Court of Justice has held that the United Nations 
is a legal entity separate and distinct from the member States. While 
it is not a state nor a super-state, it is an international person, clothed 
by its Members with the competence necessary to discharge its func- 
tions. 


8 See House Report 1203, 79th Congress, First Session. 
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As stated in an article by the present Legal Adviser of the British 
Foreign Office, Sir Gerald Fitzmaurice, the Injuries case is a leading case 
for the application of the ‘‘Principle of Effectiveness’’ (ut res magis valeat 
quam pereat) in interpretation of treaties (28 British Year Book of 
International Law 18-19 (1951)). Thus, this article comments: ‘‘. . . the 
Court, while basing its view that the United Nations Organization had 
international personality on the language of the Charter and on the rights 
and functions therein conferred on the Organization, also considered that 
the Organization could not discharge the functions it was clearly intended 
to have unless it was regarded as being possessed of such personality.’’ 
(Ibid. 19.) 

It would seem that the U. 8S. District Court applied the same doctrine 
of ‘‘effectiveness’’ in interpreting the United States law, and properly so. 

With respect to the immediate question posed by UNICEF fund drives, 
it should be noted that this United Nations agency, unlike some, which 
are financed by assessment of member governments, depends entirely upon 
voluntary contributions from governments and private groups and indi- 
viduals. The Fund’s income is pitifully inadequate to meet the challenge 
posed by sub-standard food, health, clothing and shelter conditions for 
two-thirds of the world’s children. For calendar year 1959, the Fund’s 
income was approximately $23,700,000.00, of which $22,000,000.00 was 
contributed by governments. The balance came from the sale of UNICEF 
greeting cards and from private voluntary contribution. The UNICEF, 
established initially by the United Nations General Assembly in December, 
1946, to assist war-devastated countries on a temporary basis, was con- 
tinued by the General Assembly as a permanent United Nations activity. 
This ageney is devoted exclusively to the welfare of children and is com- 
pletely outside the realm of politics (United Nations Department of Pub- 
lie Information document ST/DP 1/SER. C/17/Rev. 3, February, 1958). 

Current examples of UNICEF activities are: (1) UNICEF Aid to Child 
Health and Welfare Projects in Africa (United Nations document E/CN. 
14/41, December 4, 1959); (2) ‘‘UNICEF To Aid Victims of Korean 
Typhoon Disasters—Similar Plans Under Way for Relief to Japan’’ 
(United Nations Press Release ICEF/747, November 24, 1959). The first- 
cited document shows that 40 countries and territories in Africa have 
received UNICEF assistance for a total of 138 child health and welfare 
projects, including such matters as malaria control, BCG anti-tuberculosis 
vaccination, yaws control, child feeding, nutrition education, and milk con- 
servation. The second document states that UNICEF made emergency 
provision of 57,000 blankets for Korean mother and child victims of the 
worst typhoon disaster in 50 years, and also planned provision of 40,000 
blankets for Japanese children and mothers. 

Obviously, there can be no question that the United Nations Children’s 
Fund is an official function of the United Nations, and that a volunteer 
fund drive program in its behalf is a legitimate United Nations activity. 
While such a program should, of course, be conducted in accordance with 
reasonable local police regulations for the maintenance of public order and 
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prevention of fraud, it would certainly appear that municipal authorities 
could not, consistently with the International Organizations Immunities 
Act, deny a permit or license for such a fund drive. 

Marcia M. FLEMING * 


DIPLOMATIC IMMUNITY 


Privileges of diplomatic immunity rigidly extended in Washington to 
subordinate officers and persons 


The 84 diplomatic missions accredited in Washington comprise several 
thousand persons ranging from ambassadors, the administrative and tech- 
nical staffs and attachés of the missions and their households, the service 
staffs, to the servants of members of the missions. All of them, including 
United States nationals employed in the missions, possess diplomatic im- 
munity by reason of their employment, when notified to and accepted by 
the Department of State. Accredited officers are given identification cards 
and their names are recorded in the bimonthly Diplomatic List. They are 
entitled to ‘‘complete immunity,’’ which extends to their families, their 
households and registered servants. Administrative, clerical and service 
personnel, regardless of nationality, are immune from process or summons, 
if they are named in the White List of Employees of Diplomatic Missions 
established by the Office of Protocol, Department of State; but members of 
their families are subject to local jurisdiction. 

For at least two reasons, the Metropolitan Police of the District of Co- 
lumbia give full attention to any claim of diplomatic immunity. One 
reason is that its status is fixed by law, including the sanctions for violence 
to the person in U.S.C., Title 18, see. 112. Another reason is that the De- 
partment of State, charged with responsibility under the laws applicable 
to the matter, must be consulted in every instance to establish the claim 
of any person who asserts immunity. 

Diplomatic immunity originated early in the intercourse of states in 
order to insure the full freedom of the agent in carrying out the will of 
the sovereign. Its extension to his household and staff has been calculated 
to protect that freedom of representation by preventing the exercise of 
pressure upon him. The modern tendency has been to restrict privileges 
to the needs of a mission as defined in Articles 23-39 of the Internationa! 
Law Commission’s draft of 1958 on Diplomatic Intercourse and Immuni- 
ties; but until such rules are fully in effect, protection of one state’ 
missions abroad will depend largely on its strict observance of preseut 
practices in order to claim reciprocal treatment. In this respect rigi¢ 
application of the rules is particularly important for the United State 
which has 78 embassies, 3 legations, 4 diplomatic missions and 201 consuls? 
offices abroad, all of which are heavily staffed. Molestation of subordinat* 


* The foregoing views are expressed by the author in her personal capacity. 
28 The articles and commentary are in the report of the 10th Sess., U.N. Geners. 
Assembly, 13th Sess., Official Records, Supp. No. 9 (A/3859); 53 A.J.LL. 270-25 
(1959). 
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personnel, especially of local employees, in states with Communist régimes, 
has been frequent in recent years.** Such incidents point up the im- 
portance of the United States’ strictly adhering in its practice to the rules 
of immunity at the police level, where the privileges of the diplomatic 
staff and municipal regulations touch. 

The Department of State establishes the bimonthly Diplomatic List and 
the White List on the basis of credentials furnished to it for officers and 
of representations of their service positions in the case of employees. In 
its interpretation of international law, persons so recognized possess the 
immunities attaching to their position, which are inviolable unless waived. 
Information concerning violations of privilege are communicated to the 
heads of diplomatic missions, who have had persistent violators of police 
regulations transferred or even dismissed. Such procedures are ad- 
ministrative and entirely distinct from declaring a diplomatic officer 
persona non grata to the receiving state. 

Possessors of diplomatic immunity of whatever degree are exempt from 
the jurisdiction of the Metropolitan Police of the District of Columbia 
and other police organizations. A secretary of the Haitian Embassy shot 
and killed a colleague a few years ago. The ambassador could not get a 
waiver of his immunity immediately from his government, so that he was 
not taken into custody; but police surrounded the Embassy all day and 
escorted the ambassador to the airport, whence he took the man home for 
trial. The 17-year old son of the Paraguayan Ambassador was released 
at a Fairfax County, Viriginia, police station on December 29, 1959, when 
his father identified him as having diplomatic immunity. The boy had 
been arrested for speeding and had done some $100 damage to a lawn on 
which the car had skidded. The Ambassador waived the son’s immunity 
and paid the damages. 

A more detailed case of the operati: vf diplomatic immunity at the 
police level is that of the son of the Irish Ambassador, who was sent home 
at Thanksgiving time in 1959, in accordance with a statement to the press 
on November 17 by the Ambassador. The young man on November 11 
struck and killed a pedestrian with his automobile. He was not detained 
after claiming diplomatic immunity. The customary coroner’s inquest 
was convened, but the hearing was caaceled when diplomatic immunity was 
claimed for the son as a witness.2> The Ambassador expressed ‘‘ profound 

24 Arrest of employees of the Legation at Sofia resulted in the suspension of diplo- 
matic relations with Bulgaria Feb. 20, 1950, American Foreign Policy (1950-1955) 
2091; in a note of July 1, 1955, the United States protested to Hungary concerning the 
harassment, arrest or disappearance of 12 employees of the United States Legation at 
Budapest, and on Sept. 1, 1955, informed the Hungarian Legation at Washington that 
its information activities should be confined to the Legation, in retaliation for Hungary 
permitting its police authorities ‘‘to arrest arbitrarily and otherwise to harass local 
employees of the American Legation and to molest and intimidate local visitors calling 
at the Legation.’’ Ibid. 2131, 2134. 

25 A waiver of diplomatic immunity, at least for those persons included in the Diplo- 
matic List, among whom are members of the ambassador’s family, is granted by the 
home government. To a question in the Dail Eireann at Dublin on Nov. 25, 1959, 
Frank Aiken, Irish Minister for External Affairs, replied that ‘‘the traditional rule 
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regret’’ for the tragedy, and stated that his government would do ‘‘every-. 
thing in its power’’ to help the family of the victim. 

Throughout the incident the Department of State was officially oblivious 
of the circumstances. The District of Columbia authorities followed th: 
rules which they have adopted. 

The Office of the Chief of Protocol, Department of State, ‘‘determines 
policy and takes necessary action regarding cases of diplomatic immunity 
in the United States in accordance with the United States statutes.’’ * 
The Office interprets the statutes as investing persons qualifying for diplo- 
matic immunity with a status exempt from national jurisdiction ex officio, 
more closely defined by placing their names on the Diplomatic List or the 
White List. Persons with such status are not subject to jurisdiction of the 
police, who determine their exemption from their identification cards or 
by checking their status with the Department of State. 


Consular privileges and immunities—access to national courts—eztra- 
territoriality superseded in Muscat and Oman 


The Treaty of Amity, Economic Relations and Consular Rights between 
the United States and the Sultanate of Muscat and Oman and Dependencies 
signed at Salalah December 20, 1958,?7 by its entrance into force June 11 
1960, upon the exchange of ratifications, replaced and terminated the 


regarding diplomatic immunity had been automatically applied by United States 
authorities and the question of Dublin’s approval had not therefore arisen.’’ Nev 
York Times, Nov. 26, 1959, p. 3. 

26 Department of State, Organization Manual, sec. 133.2i. The statutes referred t 
22 U.S.C., secs. 252, 253, 254, derived from Revised Statutes, secs. 4063-4066, in turz 
originating in the Act of April 30, 1790, which was based on 7 Anne, c. 12 (1708 
Diplomatic and official immunity relating to delegations to and staffs of internationa 
organizations are found in the Headquarters Agreement between the United States anc 
the United Nations, June 26, 1957 (61 Stat. 3416; T.ILA.S., No. 1676; 11 U.N.T-S 
11), and 22 U.S.C., sees. 288a-g. 

Sec. 133.2 of the Organization Manual assigns these further duties relevant 
diplomatic immunity to the Office of the Chief of Protocol: 


‘‘r, Registers and maintains records of officers and employees of foreign government: 
and all officers and employees of international organizations in the United States anc 
its territories ... 

‘*s, Registers all employees under the Agreement on the Status of the North Atlantr 
Treaty Organization, National Representatives and International Staffs (Sept. ° 
1951, 5 U.S.T. 1087; T.1.A.S. 2992; 200 U.N.T.S. 3) in Washington, and approves per 
sons coming within Articles 12, 13 and 14. 

‘*t. Determines the eligibility of officials and employees of foreign governments ‘£¢ 
exemption from the Universal Military Training and Service Act, as amended. 

‘*w. Maintains liaison with the Treasury Department and the Bureau of Customs 
with responsibility for determination of matters of policy in regard to the granting 
of customs privileges for all classes of foreign officials and employees of internationa 
organizations, and assists in arranging for similar privileges for American oficiat 
abroad. 

‘*x. Maintains liaison with the Internal Revenue Service, with responsibility *” 
policy and legal determination concerning exemption of foreign government officials 
missions, and instrumentalities from certain Federal, State and local taxes.’’ 

278, Exec. A, 85th Cong., Ist Sess. 
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Treaty of Amity and Commerce signed at Muscat, September 21, 1833.” 
Article 1X of the 1833 treaty provided that ‘‘Consuls shall be the exclusive 
judges of all disputes or suits wherein American citizens shall be engaged 
with each other’’ within the jurisdiction of Muscat and Oman. This was 
the only remaining instance of extraterritorial jurisdiction of the United 
States. Article III of the treaty of December 20, 1958, provides for re- 
ciprocal and most-favored-nation treatment in this respect as follows: 


2. Nationals and companies of either Party shall have free access 
to the courts of justice and administrative agencies within the terri- 
tories of the other Party, in all degrees of jurisdiction, both in defense 
and in pursuit of their rights. Such access shall be allowed upon 
terms no less favorable than those applicable to nationals and com- 
panies of such other Party or of any third country, including the 
terms applicable to requirements for deposit of security. It is 
understood that companies not engaged in activities within the country 
shall enjoy the right of such access without any requirement of 
registration or domestication. 


The new treaty also puts the status of consular officers of the United 
States and Muscat and Oman on a reciprocal basis. Article XII defines 
their functions, privileges and immunities as those ‘‘in accordance with 
international law,’’ and the protocol specifies: 


8. The immunities of a consular officer or employee who is a citizen 
of the sending state and not a permanent resident of the receiving 
state and who is not engaged in any other business include: 

a) Exemption from the jurisdiction of the courts of the re- 
ceiving state with respect to acts performed within the scope of 
his official duties ; 

b) Exemption from having to produce documents from con- 
sular archives or give evidence on matters falling within the scope 
of official duties; 

ec) Exemption from arrest or prosecution except when charged 
with crimes other than misdemeanors ; 

d) Exemption from having him or his dependents subject to 
the requirements of alien registration, residence permits, and 
similar regulations applicable generally to aliens; 

e) Exemption from all estate, inheritance, succession, or similar 
taxes imposed in the receiving state with respect to movable prop- 
erty belonging to the estate of a deceased consular officer or em- 
ployee and used by him in the performance of his official duties, 
and which does not exceed in value two times the amount of all 
salary and allowances received by such consular officer or employee 
in the year immediately preceding his death. 


ConpbucT OF FOREIGN RELATIONS 


Resumption of diplomatic relations between Bulgaria and the United 
States by agreement after 10 years of suspension 


The United States suspended diplomatic relations with the People’s 
Republic of Bulgaria on February 20, 1950. On January 15, 1960, Peter 
G. Voutov presented his credentials as Envoy Extraordinary and Minister 


288 Stat. 458; I Malloy 1228. 
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Plenipotentiary of Bulgaria to President Eisenhower and on March 14, 
1960, Edward Page, Jr., presented his equivalent credentials to the Presi- 
dent of the Presidium of the National Assembly of the People’s Republic 
of Bulgaria at Sofia. This resumption of diplomatic relations gave sub- 
stance to an announcement made by the Department of State on March 
27, 1959, as follows: 

Agreement has been reached between the Governments of the 
United States and of the People’s Republic of Bulgaria for the re- 
sumption of diplomatic relations between the two countries, which 
were suspended in February 1950, and the reestablishment of their 
respective Legations in Sofia and Washington. This agreement has 
been reached as a result of conversations which have taken place 
since March 4, 1959 between Deputy Assistant Secretary of State for 
European Affairs, Mr. Foy D. Kohler, and the Bulgarian Permanent 
Representative to the United Nations, Ambassador Peter G. Voutoy, 
in New York and Washington. These conversations have successfully 
overcome the previously existing obstacles to the resumption of normal 
diplomatic relations reflecting the traditional friendship between the 
Bulgarian and Ameriean peoples.*® 

Full suspension of diplomatic relations between states in time of peace 
is unusual, and occurs only when unusual conditions in their intercourse 
exist. The customary break in such relations consists of calling the head 
of mission home for consultation which may be of short or long dura- 
tion, and which has sometimes been followed by a replacement, the mission 
continuing under a chargé d’affaires. An earlier instance of suspension 
resulted from the assassination on June 11, 1903, by Serbian army officers 
of the Obrenovich King Alexander and Queen Draga and some 60 of their 
supporters, and the placement on the throne of Peter Karageorgevich of 
the rival dynasty. The British Legation at Belgrade was closed and not 
reopened until the outbreak of war in 1914. 

The circumstances preceding the suspension of diplomatic relations in 
1950 were connected with the rivalries of Communists in Bulgaria for 
control of the government, and the employment of Bulgarians by the 
United States Legation. Bulgarian translators and other employees of 
the Legation had been arrested or disappeared without explanation for 
some time. On December 12, 1949, Peter Voutov, Bulgarian Charg: 
d’Affaires at Washington, was informed that the United States took é 
serious view of this persecution of Bulgarian employees of the Legaticz 
On January 19, 1950, Bulgaria in a note declared Minister Donald R. Heat 
persona non grata and requested his recall, alleging that his contacts with 
Traicho Kostov, an employee of the Legation and a former vice preside=" 
of the Communist Party, constituted ‘‘action not in line with his dip!- 
matic functions.’ Kostov had been convicted on December 14 of plannixz 
the overthrow of the ‘‘legally established powers in Bulgaria,’’ as a lead 
of ‘‘flagrant spies and traitors,’’ among whom was Tzoniu Tzonchev, © 
rector of the Central Bank. The United States replied on January 20 tha 
the request was unfounded and the accusations reckless. For over t® 


2940 Dept. of State Bulletin 512 (1959). 
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years Bulgaria had increasingly subjected the Legation to a series of 
indignities and restrictions which now made it virtually impossible to 
perform normal diplomatic and consular functions; a campaign of persecu- 
tion against Bulgarian employees persisted. Bulgaria gave no sign of 
changing its conduct. The United States, experiencing similar intransigent 
action in the same period by Czechoslovakia, Hungary and Rumania, whose 
governments were run by Communist revolutionaries, took the further 
initiative of suspending diplomatic relations with Bulgaria on February 
20, 1950.°° Bulgaria had been given the opportunity to give assurances 
of its intention to conform to accepted standards for treatment of diplo- 
matic representatives, but on February 15 Chargé d’Affaires Voutov was 
unable to do so for an indefinite time; he was told that a reply must be 
received within a few days, and the note suspending relations followed 
on February 20. 

The negotiations of March 4-27, 1959, reached an agreement to ‘‘over- 
come the previously existing obstacles to the resumption of normal diplo- 
matic relations.’’ The details of the arrangements have not been made 
available. It may be assumed that accepted standards of treating the 
American Legation at Sofia in respect both of the conduct of business and 
of personnel, including Bulgarian employees, is assured. The long delay 
between the announcement of resumption of relations and the arrival of 
Minister Page at Sofia was due to the difficulty of providing adequate 
housing for the members of the Legation. The United States owned only 
the residence of the Minister, so that provision had to be made with the 
Bulgarian Government for quarters for 18 other Americans assigned to the 
post. During the severance of relations the Swiss Minister at Sofia was 
in charge of American interests there. 


Participation of Congresstonal delegations in interparliamentary confer- 
ences as a channel of influence on conduct of international relations 


Since its beginning in 1889 the Interparliamentary Union has held con- 
ferences in which the Congress of the United States has been represented, 
and since 1903 the United States delegation has been formally organized. 
In recent years members of Congress as individuals, but more particularly 
as representatives of the House Committee on Foreign Affairs and the 
Senate Committee on Foreign Relations, have gone abroad to observe phases 
of United States foreign relations and made reports on their findings. 
More recently Congress has by law provided for participation in parlia- 
mentary conferences on both the multilateral and bilateral levels. In the 
86th Congress joint resolutions have been approved to authorize participa- 
tion by the United States in parliamentary conferences with Canada and 
Mexico. The fifth NATO Parliamentarians’ Conference was held at 


8022 Dept. of State Bulletin 159, 351-356, 397, 442, 524 (1950); American Foreign 
Poliey (1950-1955) 2091. 

aPL. 86-42, approved June 11, 1959, 73 Stat. 72, and P.L. 86-420, approved 
April 9, 1960, 74 Stat. 40. 


lie 
ib- 
ch 
he 
re- 
ich 
elr 
1as 
Ace 
or 
nt 
OV, 
lly 
1al 
the 
ace 
rse 
ead 
ra- 
ion 
nelr 
of 
not 
for 
the 
of 
k 
path 
with 
iplo- 
ning 
, 
that 
tw 


654 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Washington November 16-20, 1959,°? and in the same month an invitation 
to send a Senate delegation to the Commonwealth Parliamentary Associa- 
tion meeting in Australia was given effect.** Add the fixed habit of in- 
cluding two members of Congress in the annual delegation to the United 
Nations General Assembly (Representatives in off-election years, Senators 
in election years), with similar participation in diplomatic conferences, 
and it is apparent that there exists a considerable amount of direct contact 
of the legislators with the actualities of United States foreign relations. 
Proposals in Congress indicate that the pattern of legislative participation 
in the foreign field tends to grow. As a system it constitutes a new ele- 
ment in the formulation of foreign policy. 

Two of the conferences in which Congress participates, the Interparlia- 
mentary Union and the NATO Parliamentary Conference, are so thoroughly 
assimilated to the mechanism of United States foreign relations that the 
quotas for their maintenance are included in the Department of State 
appropriation acts from year to year. 

The Interparliamentary Union took form in 1889 ** from the initiative 
of the same peace workers who had inspired the formation of the Institut 
de Droit International in 1873. It maintains a permanent secretariat at 
Geneva and holds annual conferences, that of 1953 being held in Wash- 
ington. Parliaments of 56 countries, including the Communists, are mem- 
bers. Its statutes state its purpose 


to unite in common action the members of all parliaments constituted 
in national groups, in order to secure the cooperation of their re- 
spective states in the firm establishment and the democratic develop- 
ment of the work of international peace and cooperation between 
nations by means of a universal organization of nations. Its object 
also is to study all questions of an international character suitable 
for settlement by parliamentary action. 


It works from an agenda for which rapporteurs are appointed, and the 
conferences consist of debating these reports and reaching decisions from 
them in the form of resolutions, duly made available to Congress. The 
subjects studied are of general significance. In 1959 they dealt with 
expansion of international trade, the problem of neutrality, measures to 
contribute toward a solution of the disarmament problem and to prevent 
warlike propaganda, ‘‘de-colonization,’’ and the réle of parliaments in 
protecting individual rights. Few of them are reflected in Congressional 
action. 

The NATO Parliamentary Conference was first held in 1955 on the 
suggestion of the Secretary General in furtherance of Article 2 of the 
North Atlantic Treaty: 

The Parties will contribute toward the further development of peace- 


ful and friendly relations by strengthening their free institutions, by 
bringing about a better understanding of the principles upon which 
82 Report of the United States Senate Delegation, Sen. Doc. 82, 86th Cong., 2d Sess. 
33 §. Con. Res. 29 and 8. Res. 114; 8. Reps. 225, 233, and 343. 
34 U. 8. Contributions to International Organizations 76 (House Doc. 111, 86th Cong., 
lst Sess.) gives a summary account of the Union. : 
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these institutions are founded, and by promoting conditions of sta- 
bility and well-being. 
Congressional participation was provided for by law in 1956 (70 Stat. 
523 ; 22 U.S.C. 1928 a-d), which defines the purpose as 


discussion of common problems in the interest of maintenance of peace 
and security in the North Atlantic area. 


The fifth NATO Parliamentarians’ Conference in Washington, No- 
vember 16-20, 1959, divided into five committees: political, economic, mili- 
tary, scientific and technical, and cultural affairs and information, all of 
which adopted resolutions of significance and pertinence to both inter- 
national situations and some Congressional programs. The 15 member 
states are represented by nearly 200 members of their parliaments, of 
whom nearly half attend the conference regularly. The fifth conference 
adopted some 24 resolutions,*® most of which dealt with current problems 
of the North Atlantic Treaty Organization. Some suggested new activities. 
The third conference in 1957 proposed the Atlantic Congress of private 
individuals which was held in London in 1959 ; the fifth conference recom- 
mended continuation of that project, and the Senate Committee on Foreign 
Relations has reported out a joint resolution for the appointment by 
Congress of a Citizens Committee on NATO composed of 20 persons from 
private life.** The conference forwarded a proposal of the Atlantic 
Congress to establish a permanent Atlantic Institute. The resolutions on 
political, economic and military subjects are reflected in the legislation of 
Congress relating to those matters. 

The Canadian-United States Interparliamentary Group was established 
by Public Law 86-42, approved June 11, 1959, just in time to enable its 
members to attend the dedication of the St. Lawrence Waterway on June 
26, during its second meeting. A suggestion in the report of a study 
mission of the House Committee on Foreign Affairs in 1958 was approved 
by Prime Minister John Diefenbaker of Canada in a speech at Wesleyan 
University, Middletown, Connecticut, June 8, and the Senate, by a resolu- 
tion adopted August 8, explored the matter following, as it happened, 
hearings on Canadian-United States relations. Nine Canadians came to 
Washington for a conference on January 9-10, 1959, and legislation was 
launched immediately after, with the blessing of the Department of State, 
which consistently finds that Congress does best when it proceeds from 
knowledge of international relations. 

The Canadian-United States Interparliamentary Group meets twice a 
year, alternately in each country. Congress is represented by 24 members 
selected on a bipartisan basis and including four members each from the 
House Committee on Foreign Affairs and from the Senate Committee on 
Foreign Relations. The law gives the purpose as ‘‘discussion of common 

85 The 1959 resolutions are printed in the Report of the United States Senate Delega- 
tion, Sen. Doc. 82, 86th Cong., 2d Sess. The resolutions of the fourth conference, Nov. 
15-21, 1958, are in the Report of the United States House Delegation, H. Rep. 265, 


86th Cong., Ist Sess. 
36 §.J. Res. 170, 86th Cong., 2d Sess.; S. Rep. 1122. 
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problems in the interests (sic) of relations between the United States and 
Canada.’’ The United States group is appointed by the Speaker of the 
House and President of the Senate, and is internally directed by a steering 
group from the two committees. The second meeting at Montreal and 
Ottawa, June 25-28, 1959, in addition to the ceremonial attendance at the 
dedication of the St. Lawrence Waterway, considered defense matters, 
economic and trade aspects of oil, natural gas, uranium, lead, zinc, copper 
and some long-term problems, and questions relating to boundary waters. 
The third meeting, Washington, April 21-23, 1960, dealt with a similar 
agenda.*" 

The Mexico-United States Interparliamentary Group, as established by 
Public Law 86-420, approved April 9, 1960, 74 Stat. 40, has the same 
structure and functions as the group set up with the neighbor to the north. 
As the Canadian relation took form, the idea of a like relation with Mexico 
developed in Congress and a joint resolution passed the House August 17, 
1959, in the first session of the 85th Congress. By February, 1960, the 
Department of State had learned that the Mexican Congress had taken 
similar action and had appointed delegates to a contemplated conference, 
and recommended that ‘‘appropriate legislation be enacted by the U. S. 
Congress as quickly as possible.’’ ** 


ARMED INTERVENTION 


Chinese People’s Volunteers asserted by the United States to be actually 
forces of the People’s Republic of China 


One of the features of the Korean Armistice of July 27, 1953, that gave 
concern to some international lawyers was that the instrument was con- 
cluded between ‘‘the Commander-in-Chief, United Nations Command, on 
the one hand, and the Supreme Commander of the Korean People’s Army 
and the Commander of the Chinese People’s Volunteers, on the other 
hand.’’*® The idea that a totalitarian régime could put armed forces in 
the field in a struggle between the parts of a divided country and acquire a 
status which enabled its ‘‘volunteers’’ to sign an armistice as co-belliger- 
ents has broad implications. 

National insurgents have long been vouchsafed a certain status in inter- 
national law and foreigners joining them have been assimilated to them. 
But with the advent of one-party governments claiming ideological rela- 
tion to groups in other states—Communists, Nazis and Fascists—a new 
situation arose, coming to notice in the ‘‘war’’ area of relations in the 
Spanish Civil War. Organized but clandestine bodies of Russian and 
other Communists participated in it on one side and similar groups of 
Nazis and Fascists from Germany and Italy on the other.** The Nyon 

87 Public Law 86-42, 83 Stat. 72; with H. Rep. 215 and S. Rep. 217. Reports of the 
meetings are in H. Rep. 730, 86th Cong., and 106 Cong. Rec. 7994 (daily). 

38 H. Rep. 895; S. Rep. 1082, 86th Cong. 

39 T.I.A.S., No. 2782; 4 U.S.T. 234: 1 American Foreign Policy (1950-1955) 724. 

40 Norman J. Padelford, ‘‘International Law and the Spanish Civil Strife,’’ 31 
A.J.I.L. 233 (1937). 
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Arrangement of September 14, 1937,*' for taking measures against ‘‘pirati- 
cal acts by submarines’’ (presumably Italian) was one product of that 
revolution. In 1950 the ‘‘Chinese People’s Volunteers’’ entered the Korean 
hostilities, and even down to the Armistice were accepted as distinct from 
the forces of the People’s Republic of China, though they were obviously 
subject to, and supplied by, that government. 

The recent publication of American Foreign Policy: Current Docu- 
ments, 1956, reveals the position of the United States that the Chinese 
‘*volunteers’’ were official forces of the People’s Republic of China. This 
position was taken in a note of October 11, 1955, in which the United 
States offered to submit to the International Court of Justice a claim of 
the Soviet Union for damages in consequence of the destruction of an 
airplane on July 27, 1953, the date of the signing of the Korean Armistice. 
The Soviet claim was that a Soviet IL-12 passenger airplane was shot 
down over Manchuria, en route from Port Arthur to Vladivostok, by an 
American plane of the Unified Command. About the-same time an Ameri- 
can airplane of the Unified Command shot down over North Korea an un- 
identified plane. Whether the two incidents were really one was at issue. 
The United States, in its note of October 11, 1955, now published, held 
that, if the IL-12 Soviet plane was shot down over Manchuria, the conten- 
tion of the Soviet Government that the act was unlawful ‘‘is untenable and 
invalid.’’ Observing that the Unified Command and the United States 
military forces in Korea had themselves delimited the zone of military 
operations to the region south of the Yalu River, the note asserted : 


In truth and in fact, the United States Government declares, and is 
prepared to prove by evidence in any appropriate forum, that on and 
prior to July 27, 1953, the Chinese authorities in control of the terri- 
tory of Manchuria and other Chinese territories, calling themselves the 
Central People’s Government of the People’s Republic of China, were 
active participants in the military aggression then being waged in the 
Korean theater against the Republic of Korea and the territory of 
Manchuria was an active base of military operations directed by the 
so-called Central People’s Government of the People’s Republic of 
China against the Republic of Korea and against the United Nations 
forces engaged there. 

This conclusion has been reached by the General Assembly of the 
United Nations. The General Assembly resolution of February 1, 
1951, recited that it found ‘‘that the Central People’s Government 
of the People’s Republic of China, by giving direct aid and assistance 
to those who were already committing aggression in Korea and by 
engaging in hostilities against United Nations forces there, has itself 
engaged in aggression in Korea.’’ It is further evidenced by the 
resolution of the General Assembly of December 10, 1954, which re- 
quested the Secretary General in the name of the United Nations 
to seek the release in accordance with the Korean armistice agreement 
of United Nations Command personnel captured in the course of the 
Korean conflict and detained by the so-called Central People’s Gov- 
ernment of the People’s Republic of China. Moreover, the constituted 
authorities of that régime have in their numerous international actions, 
such as in their official participation at the Korean armistice negotia- 


41 Ibid. Supp. 179. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


tions at Panmunjom and in the conference at Geneva, held April to 
June 1954, on this subject, in substance abandoned the flimsy pretense 
that they did not actively and officially participate in the aggression 
in Korea which the United Nations forces undertook to resist. 

Particularly in factual circumstances such as those of the incident 
of July 27, 1953 .. . the forces of the United Nations, including the 
forces of the United States Government, and both the Unified Com- 
mand and the United States Government were and are, therefore, 
under the applicable principles of international law, entitled to treat 
the Chinese authorities above mentioned and their forces as hostile 
and the Manchurian territory under their control as an area of active 
hostilities as fully as if such activities had been carried on and such 
territory had been situated in Korea.* 


Status oF ARMED Forces ABROAD 


*‘Military Government’’ eliminated for Army units in other countries 
—suppression of term by Continental Army Command 


Since 1945 the United States Army has been engaged in many countries 
as occupation forces or at bases in friendly countries. In either capacity, 
aside from the purely military functions of their presence, these forces 
have had much to do with civil affairs, which in the course of time have 
caused the negotiation of the series of status of forces agreements. The 
Department of the Army has now revised the nomenclature of what has 
been its Civil Affairs Military Government function by eliminating ‘‘ Mili- 
tary Government’’ from its Dictionary of Army Terms. In a circular 
of June 9, 1959, the Adjutant General, United States Continental Army 
Command, announced that the Department of the Army authorized that 
deletion. The decision ‘‘was based on the fact that the term has an un- 
pleasant connotation to free people, especially our European allies, and 
that it is doubtful if the US Army will ever find it feasible or practical 
to assume the degree of control the term implies.”’ 

Deletion of the term ‘‘military government’’ is ordered in all training 
material and other publications. The Army defines ‘‘civil affairs’’ as 


Those phases of the activities of a commander which embrace the 
relationship between the military forces and the civil authorities and 
people in a friendly or occupied area where military forces are pres- 
ent. In an occupied country or area this may include the exercise 
of executive, legislative and judicial authority by the occupying 
power. 


The order involves some changes in definition, titles, ete., in the military 
complex. The communication is effective for one year. 


INTERNATIONAL AGREEMENTS 


Control of foreign aid—conditions affecting use of bilateral and multi- 
lateral monetary advances to other countries 


A considerable portion of the foreign relations of the United States 
consists of the operation of the International Cooperation Administration, 


42 American Foreign Policy: Current Documents (1956) 536, at 544-545 (Pub. 6811). 
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which receives its instructions from the Mutual Security Act of 1954 as 
annually amended and its funds from the corresponding appropriations 
act for the respective fiscal year. The program is authorized by the 
annual Mutual Security Act which, following a custom now prevalent 
in Congress, is prefaced with a ‘‘statement of policy’’ that controls the 
uses to which some $3,225,000,000 of funds are being put in the fiscal 
year ending June 30, 1960. The employment of annual sums of that 
magnitude in the relations of the United States with some 80 other nations 
in the form of grants or loans (or loans or grants) clearly affects the con- 
duct of their mutual business which falls within the field of their relations 
under international law. The statement of policy in the Mutual Security 
Act of 1959, Public Law 86-108, 73 Stat. 246, approved July 24, 1959,** 


provides : 


Sec. 2. StraTeMENT or Po.ticy.—(a) It is the sense of the Congress 
that peace in the world increasingly depends on wider recognition, 
both in principle and practice, of the dignity and interdependence of 
men; and that the survival of free institutions in the United States 
can best be assured in a world wide atmosphere of expanded freedom. 

(b) Through programs of assistance authorized by this Act and its 
predecessors, the United States has helped thwart Communist intimi- 
dation in many countries of the world, has helped Europe recover 
from the wounds of World War II, has supported defensive military 
preparations of nations alerted by Communist aggression, and has 
soundly begun to help peoples of economically underdeveloped areas 
to develop their resources and improve their living standards. 

(ce) Programs authorized by this Act continue to serve the follow- 
ing principal purposes: 


(1) The Congress recognizes the basic identity of interest which 
exists between the people of the United States and the peoples of 
other lands who are striving to establish and develop politically inde- 
pendent and economically viable units, and to produce more goods 
and services, and to improve ways of living by methods which reflect 
the popular will, and to realize aspirations for justice, for education, 
and for dignity and respect as individual human beings, and to estab- 
lish responsible governments which will cooperate with other like- 
minded governments. The Congress declares it to be a primary ob- 
jective and need of the United States, and one consistent with its 
tradition and ideals, to share these strivings by providing assistance, 
with due regard for our other obligations, to peoples willing to work 
energetically toward these ends. 

(2) The Congress recognizes that the peace of the world and the 
security of the United States are endangered so long as international 
communism and the nations it controls continue by threat of military 
action, by the use of economic pressure, and by internal subversion, or 
other means to attempt to bring under their domination peoples now 
free and independent and continue to deny the rights of freedom and 
self-government to peoples and nations once free but now subject to 
such domination. The Congress declares it to be the policy of the 


43 This statement has been revised from year to year, in part appearing first in the 
Mutual Security Act of 1954, Aug. 26, 1954, 68 Stat. 832, which in form has been 
amended as follows: July 8, 1955, 69 Stat. 283; July 18, 1956, 70 Stat. 555; Aug. 
14, 1957, 71 Stat. 355; June 30, 1958, 72 Stat. 261; July 24, 1959, 73 Stat. 246. 
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United States to continue so long as such danger to the peace of the 
world and to the security of the United States persists, to make avail- 
able to other free nations and peoples upon request assistance of such 
nature and in such amounts as the United States deems advisable 
compatible with its own stability, strength, and other obligations, 
and as may be needed and effectively used by such free nations and 
peoples to help them maintain their freedom. 

(d) It is the sense of the Congress that inasmuch as— 

(1) the United States, through mutual security programs, has 
made substantial contributions to the economic recovery and re- 
habilitation of the nations of Western Europe; and 

(2) due in part to those programs, it has been possible for such 
nations to achieve complete economic recovery and to regain their 
mnilitary strength; and 

(3) certain other friendly nations of the world remain in need 
of assistance in order that they may defend themselves against ag- 
gression and contribute to the security of the free world; 

those nations which have been assisted in their recovery should, in the 
future, share with the United States to a greater extent the financial 
burden of providing aid to those countries which are still in need of 
assistance of the type provided under this Act. 

(e) It is the sense of the Congress that assistance provided under 
this Act shall be administered so as to assist other peoples in their 
efforts to achieve self-government or independence under circumstances 
which will enable them to assume an equal station among the free 
nations of the world and to fulfill their responsibilities for self-gov- 
ernment or independence. To this end assistance shall be rendered as 
appropriate and feasible in such a way as to promote the emergence 


of political units which are economically viable, either alone or in ¢o- 
operation with neighboring units. 

It is the House Committee on Foreign Affairs and the Senate Committee 
on Foreign Relations which develop the Mutual Security Acts from year 
to year. In addition to Sec. 2 of the Act of 1959, several other provisions 
affecting purpose or policy appear in it. A new section was added in 1959 
to the standard Mutual Security Act of 1954: 


Sec. 401. Unirep Nations Emercency Force.—The Congress of 
the United States, recognizing the important contributions of the 
United Nations Emergency Force to international peace and security, 
declares it to be the policy of the United States and the purpose of 
this section to support the United Nations Emergency Force. The 
President is hereby authorized to use during the fiscal year 1960 funds 
made available pursuant to section 400(a) of this Act for contribu- 
tions on a voluntary basis to the budget of the United Nations 
Emergency Force. 


A new subsection was added to Sec. 413 of the standard Mutual Security 
Act of 1954 to this effect: 


(d) Under the direction of the President, the Department of State 
and such other agencies of the Government as the President shall deem 
appropriate shall conduct a study of methods by which the United 
States and other nations including those which are parties to regional 
agreements for economic cooperation to which the United States is a 
party, or any of them, might best together formulate and effectuate 
programs of assistance to strengthen the economies of free nations so 
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as to advance the principal purposes of this Act, as stated in section 
2 thereof. 

Congress, which has increasingly acquired ideas about the conduct of 
foreign affairs since it has been providing billions of capital to support 
policies of interdependence, has been typically concerned with critical 
reports of field operations and with alleged withholding of information 
with respect to them and relations with beneficiary governments. In the 
mood of ‘‘laying down the law,’’ Congress in 1959 added to the Mutual 
Security Act of 1954, Sec. 534, this positive instruction: 


(b) All documents, papers, communications, audits, reviews, find- 
ings, recommendations, reports, and other material which relate to 
the operation or activities of the International Cooperation Admin- 
istration shall be furnished to the General Accounting Office and to 
any committee of the Congress, or any duly authorized subcommittee 
thereof, charged with considering legislation or appropriation for, or 
expenditures of, such Administration, upon request of the General 
Accounting Office or such committee or subcommittee as the case may 
be.** 


The Mutual Security Appropriations Act, approved September 28, 1959, 
Public Law 86-383, 73 Stat. 717, emanating from the House Committee on 
Appropriations, went further. Sec. 111 of that act specified time schedules 
for making reports on and revisions of program, except for the appropria- 
tions for military assistance, in a manner designed quite strictly to control 
administration of foreign aid. With respect to the chapters on economic 
assistance, the contingency fund and general and administrative pro- 


visions, an extreme enactment virtually hinges the whole program upon the 
delivery to Congress or the General Accounting Office of a single paper that 
the President has not given reason for refusing within 35 days after de- 
mand. This provision reads: 


(d) None of the funds herein appropriated shall be used to carry 
out any provision of chapter II, III, or IV of the Mutual Security 
Act of 1954, as amended,* in any country, or with respect to any 
project or activity, after the expiration of the thirty-five day period 
which begins on the date the General Accounting Office or any com- 
mittee of the Congress, or any duly authorized subcommittee thereof, 
charged with considering legislation or appropriations for, or ex- 
penditures of, the International Cooperation Administration, has de- 
livered to the office of the Director of the International Cooperation 
Administration a written request that it be furnished any document, 
paper, communication, audit, review, finding, recommendation, re- 
port, or other material relating to the administration of such provi- 
sion by the International Cooperation Administration in such country 
or with respect to such project or activity, unless and until there has 
been furnished to the General Accounting Office, or to such com- 
mittee or subcommittee, as the case may be, (1) the document, paper, 
communication, audit, review, finding, recommendation, report, or 
other material so requested, or (2) a certification by the President 
that he has forbidden its being furnished pursuant to such request, 
and his reason for so doing. 


4473 Stat. 254. 
4572 Stat. 261; 22 U.S.C. 1841, 1951, 1750 et seq. 
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The President in approving the earlier Act of July 24, 1959, made this 
critical comment : 


I have today signed H.R. 7500, a bill amending the Mutual Security 
Act of 1954. Three amendments made by the bill concern disclosure by 
the executive branch of information, documents and materials relating 
to the mutual security program or certain of its aspects. 

I have signed this bill on the expressed premise that the three 
amendments relating to disclosure are not intended to alter and cannot 
alter the recognized constitutional duty and power of the Executive 
with respect to the disclosure of information, documents and other 
material. Indeed, any other construction of these amendments would 
raise grave constitutional questions under the historic separation-of- 
powers doctrine. 

In this connection, I am constrained to emphasize once again that 
it is the established policy of the executive branch to provide the 
Congress and the public with the fullest possible information con- 
sistent with the public interest. This policy will continue to guide 
the executive branch in carrying out the mutual security program so 
that there may be a full understanding of the program and its vital 
importance to the national security.* 


For several years the Mutual Security Act contained a section with 
respect to the seating of the Chinese Communist régime in the United 
Nations. For the fiscal year ending June 30, 1960, this Congressional 
expression of policy and instruction in law to the President was repeated 
in the Appropriation Act of September 28, 1959, as follows: 


Sec. 112. The Congress hereby reiterates its opposition to the seat- 
ing in the United Nations of the Communist China regime as the repre- 
sentative of China, and it is hereby declared to be the continuing sense 
of the Congress that the Communist regime in China has not demon- 
strated its willingness to fulfill the obligations contained in the Charter 
of the United Nations and should not be recognized to represent China 
in the United Nations. In the event of the seating of representatives 
of the Chinese Communist regime in the Security Council or General 
Assembly of the United Nations, the President is requested to inform 
the Congress insofar as is compatible with the requirements of national 
security, of the implications of this action upon the foreign policy of 
the United States and our foreign relationships, including that created 
by membership in the United Nations, together with any recommenda- 
tions which he may have with respect to the matter. 


Development of multilateral management of a commodity by increase 
of institutional authority embodied in International Wheat Agreement, 
1959 


Of the objectives of the International Wheat Agreement, 1959, which 
remains in force until July 31, 1961, only the first appears in the previous 
revisions of this multilateral effort to manage an important commodity. 
The objectives of the agreement,*’ are stated in Article 1 as follows: 


46 103 Cong. Rec. 13264 (daily ed., July 28, 1959). 
47 T.L.A.S., No. 4302. 
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(a) to assure supplies of wheat and wheat-flour to importing 
countries and markets for wheat and wheat-flour to exporting coun- 
tries at equitable and stable prices; 

(b) to promote the expansion of the international trade in wheat 
and wheat-flour and to secure the freest possible flow of this trade 
in the interests of both exporting and importing countries; 

(ec) to overcome the serious hardship caused to producers and con- 
sumers by burdensome surpluses and critical shortages of wheat; 

(d) to encourage the use and consumption of wheat and wheat- 
flour generally, and in particular, so as to improve health and 
nutrition, in countries where the possibility of increased consump- 
tion exists; and 

(e) in general to further international co-operation in connexion 
with world wheat problems, recognizing the relationship of the trade 
in wheat to the economic stability of markets for other agricultural 
products. 

It has taken 26 years to add the last four of those objectives to a series 
of agreements which by periodic revisions have created a system of com- 
modity allocation between exporting and importing countries. After ex- 
tensive studies, the Monetary and Economic Conference convened in Lon- 
don by the League of Nations in 1933 adopted resolutions on dairy prod- 
ucts, sugar, wine, coffee, cocoa, timber, coal, copper, tin and wheat, all 
of which are used worldwide but are produced in a limited number of 
countries. The Final Act of the Wheat Conference, August 25, 1933,** 
was an agreement between the exporters, Canada, the United States, 
Argentina and Australia, to provide to 18 other countries 560,000,000 
bushels of wheat annually, under the direction of an International Wheat 
Advisory Committee, which met until May, 1939. An effort of the four ex- 
porting countries and the United Kingdom to revive the scheme was made 
April 22, 1942, in a Memorandum of Agreement *® which called for an 
International Wheat Council to fix minimum and maximum prices. A 
draft attached to that memorandum was revised at conferences in 1947 
and 1948; the unacceptable draft of 1948 was revised in 1949 and entered 
into foree.*° Revised agreements were concluded in 1953 and 1956,°* 
adding features to the system, and the sixth agreement, open for signa- 
ture April 6-24, 1959, revised and extended the system for the current 
period. 

The expansion of the objectives in the 1959 agreement includes wheat 
flour, and, by specifying promotion of trade, the overcoming of surplus 
and shortage problems, encouragement of consumption and co-operation 
in the whole field, gives the scheme an aspect of permanence, though the 
parties have limited its duration to two years instead of the three-year life 
of the previous agreements. An advance toward universality is marked 


48 141 League of Nations Treaty Series 71; 6 Hudson, International Legislation 437. 

496 Dept. of State Bulletin 582-594 (1942). 

50 T.L.A.S., No. 1957; 63 Stat. 2173. 

51 T.L.A.S., No. 2799, and 4 U.S.T. 944; T.LA.S., No. 3709, 7 U.S.T. 3275. Ac- 
counts of the operation of the agreements and the meetings of the International Wheat 
Council are carried in the annual Department of State publication: Participation of 
the United States Government in International Conferences. 
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by the inclusion of Italy, Mexico and Spain among the exporting countries, 
France and Sweden having been admitted to the group previously. The 
United Kingdom is a new signatory. Most significant with respect to the 
administration of a commodity on the international level is a change in the 
weighted voting which characterizes non-political multilateral bodies. The 
1956 agreement provided for definite allocations of guaranteed purchases 
by importers and sales by exporters of a total of 302,915,145 bushels, and 
assigned votes in the International Wheat Council on the ratio of such 
purchases and sales. The 1959 agreement, which also assigns 1,000 votes 
to each group, gives each country a definite number of votes. Decisions of 
the Council are by a majority of the votes cast; a majority of 1,025 could 
be attained by the three blocs of Canada and the United States, 339 each 
among the exporting countries, and the United Kingdom, 347 of the im- 
porting country votes. A quorum, however, requires a majority of each 
group; for the exporters Canada and the United States could provide 678 
out of 1,000 votes and for the importers the United Kingdom and the 
Federal Republic of Germany (166) could provide 513 votes out of 1,000. 
This basing of weighted votes upon the relative ratio of each country’s 
importance in the commodity field, instead of upon the volume of its 
transactions, represents an improvement in administrative machinery and 
adds to the responsibility of the Council. 

The 1959 agreement is broader in concept than previous ones, and con- 
forms more closely to commercial practices, a desirable feature in an 
international commodity arrangement. Importing countries subscribe to 
procurement of percentages averaging about 70% of their requirements, 
within a price range of $1.50 to $1.90 Canadian (formerly $2.00), from 
the exporting countries, which are able to compete for supplying the whole 
requirements of the importing countries, both inside and outside the 
minimum-maximum price range. The agreement is expected to cover 
some 36% of world trade in wheat, amounting to 600 million bushels, or 
double the amount covered by the previous agreement.®? Throughout, the 
agreement lays down rules which the International Wheat Council shall 
apply in the light of current conditions, affording flexible administration. 
For instance, ‘‘datum quantities’’ for both exporters and importers are 
the average annual commercial volume of five preceding crop years. 

The agreement allows for the first time for ‘‘special transactions’’ in 
addition to commercial purchases and sales. Special transactions are de- 
fined as sales on long-term credit resulting from government intervention ; 
sales under tied government loans; sales for inconvertible currency ; barter 
transactions; bilateral trading agreements; gifts or grants. These trans- 
actions are excluded from the operation of the agreement, but are reported 
to the Council, bringing into the system transactions under Public Law 
480 ** of the United States, among others. 

The United States ratified the 1959 agreement in the belief, according 


528, Exec. Rep. No. 5, 86th Cong., Ist Sess., pp. 8, 10-11. 
53 Agricultural Trade Development and Assistance Act of 1954, Title I, as amended, 
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to the Senate Committee on Foreign Relations, that the scheme has been 
‘a stabilizing influence on world wheat prices,’’ has enabled sales abroad 
to be made in orderly fashion and has helped exporters to engage in 
competition abroad. Because of domestic policy with respect to wheat the 
United States price is above the international market price. Through 
fiscal year 1958 United States exports under the agreements for 10 years 
totaled 1,499 million bushels, and the subsidy by the Commodity Credit 
Corporation was approximately $969 million, or about 65 cents a bushel. 
In the first year of the 1959 agreement it is estimated that subsidies will 
average 55-60 cents a bushel on some 135 million bushels.** Without 
the subsidy, said the Senate Committee on Foreign Relations, ‘‘this 
Nation’s wheat would be priced out of the world’s market,’’ so that the 
expenditure is by no means one ‘‘which the Government would not other- 
wise find in its national interest.’’ The subsidy was provided for by an 
Act of September 21, 1959, 73 Stat. 600. 


Agreements providing for co-operation with any nation or regional de- 
fense organization for transfer of military atomic energy information 
or material subject to suspensive approval by Joint Committee on 
Atomic Energy of Congress 


The Joint Committee on Atomic Energy of Congress was established by 
Public Law 585, 79th Congress (60 Stat. 755) in 1946 in order to supervise 
both domestic and foreign activities. To the revised Atomic Energy Act 
of 1954 (68 Stat. 919) an amendment by Public Law 85-479 (72 Stat. 276) 
established a present system of suspensive approval of agreements made 
with other states or regional defense organizations to provide for mutual 
defense purposes. By Sec. 123d of the Atomic Energy Act of 1954, as then 
amended, co-operation is not undertaken until a 


proposed agreement for cooperation, together with the approval and 
determination of the President, if arranged pursuant to subsection 
91e, 144b or 144¢,°° has been submitted to Congress and referred to 
the Joint Committee and a period of sixty days elapsed while Congress 
is in session, but any such proposed agreement for cooperation shall 
not become effective if during such sixty-day period the Congress 
passes a concurrent resolution stating in substance that it does not 
favor the proposed agreement for cooperation: Provided, however, 
That . .. there shall be excluded the days on which either House is 
not in session because of an adjournment of more than three days. 


In May, 1959, seven agreements of that kind were negotiated by the 
Department of State in conjunction with the Department of Defense and 
the Atomic Energy Commission. The new procedure of Public Law 85- 
479, approved July 2, 1958, applied to them and realized a proposal 


54S, Exec. Rep. No. 5, cited above, p. 8. 

55 These subsections provide that the co-operation will take place after a determina- 
tion by the President that it will promote, and will not constitute an unreasonable risk 
to, the common defense and security; that the other participant makes a substantial 
contribution to mutual defense and security. 
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enunciated in the joint communiqué of October 25, 1957, by President 
Eisenhower and British Prime Minister Macmillan: 


1. The arrangements which the nations of the free world have made 
for collective defense and mutual help are based on the recognition 
that the concept of national self-sufficiency is now out of date. The 
countries of the free world are interdependent and only in genuine 
partnership, by combining their resources and sharing tasks in many 
fields, can progress and safety be found. 


3. The President of the United States will request the Congress to 
amend the Atomic Energy Act as may be necessary and desirable to 
permit of close and fruitful collaboration of scientists and engineers 
of Great Britain, the United States and other friendly countries.** 


The Joint Committee on Atomic Energy as established by the Act of 
August 1, 1946, was given exceptional powers in view of the great military 
value of the material, the desire to maintain secrecy regarding it, and 
its heavy cost. As a specialized arm of Congress it has passed upon all 
projects to enlarge the number of countries which may obtain from the 
United States either the materials involved or instruments or weapons 
dependent on them. While Public Law 85-479 empowered the President 
to widen the exchange of nuclear material and classified information of a 
military character concerning it, the condition of defeating an agreement 
by a concurrent resolution, which has effect without approval by the Presi- 
dent, kept the final decision with the Joint Committee. 

Both executive and open hearings were held by the Joint Committee on 
the seven agreements, which were found to be ‘‘in conformance with the 
letter and spirit’’ of the enabling legislation. The same report was sub- 
mitted to the Senate and House of Representatives after the Joint Com- 
mittee on Atomic Energy on July 13, 1959, reached its unanimous con- 
clusion. The report °’ was made while the 60-day waiting period was run- 
ning. It showed the extent of the period for each agreement as follows: 


Date submitted End of period 
United Kingdom May 19, 1959 July 18, 1959 
France May 19, 1959 July 18, 1959 
Canada May 26, 1959 July 25, 1959 
German Federal Republic May 26, 1959 July 25, 1959 
Netherlands May 26, 1959 July 25, 1959 
Turkey May 26, 1959 July 25, 1959 
Greece June 11, 1959 Aug. 10, 1959 


While the hearings were going on, various members of both Houses 
introduced concurrent resolutions disapproving each of the agreements. 
The Joint Committee reported them adversely at the same time that it 


5637 Dept. of State Bulletin 739-740 (1957); 85th Cong., 2d Sess., S. Rep. 1654, 


pp. 2-3. 
57 86th Cong., 1st Sess., H. Rep. 672, and S. Rep. 513. Both reports contain the 


texts of the agreements and the relevant papers of the President, the Departments of 
State and Defense and the Atomic Energy Commission. 
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made its general report. They were not called up from the Union 
Calendar during the 60-day waiting period. 

Other governments like that of the United States have adopted legis- 
lative provisions with relation to atomie energy. Each of the agreements 
under review provides that its entry into force occurs on the date when 
each notifies the other in writing ‘‘that it has complied with all statutory 
and constitutional requirements’’ or ‘‘with all legal requirements for’’ 
that purpose. 

The agreements with the United Kingdom, May 7, 1959, and with 
Canada, May 22, 1959, entered into force July 20 and July 27, respectively,** 
and are with countries which participated in the development of atomic 
energy and whose scientists were continuing their experiments. On July 
3, 1958, the day after Public Law 85-479 was approved, the United States 
and the United Kingdom made an agreement *® to prepare the way for the 
co-operation envisaged by their Declaration of Common Purpose of October 
25, 1957. The agreement of May 7, 1959, amended the 1958 agreement by 
specifying what types of materials and equipment should be transferred 
in a 10-year period . The agreement with Canada provides for exchange 
of information, of the various types authorized by Public Law 85-479, and 
its terms supersede those in two previous agreements, on co-operation re- 
garding atomic information for mutual defense purposes, and concerning 
civil uses of atomic energy.®° Both the United Kingdom and Canada en- 
gage with the United States not to communicate ‘‘classified information 
or transfer or permit access to or use of materials or equipment made 
available by the other party’’ to any third party until the originating 
party notifies it that the communication, transfer, access or use is ‘‘con- 
formable to its own applicable laws.’’ 

The agreement of May 7, 1959,*' with France, in force July 20, provides 
for the sale to France of enriched uranium for use in the development and 
operation of a land-based prototype submarine nuclear propulsion plant. 
The co-operation is to be carried out in accordance with all applicable 
laws and with the rights and obligations specified in the earlier agreement 
of June 19, 1956, for co-operation concerning the civil uses of atomic 
energy.®” 

The other four agreements respond to the principle adopted by the 
heads of government of the members of the North Atlantic Treaty Organi- 
zation in December, 1957, that NATO military defensive strength should 
take account of the most recent developments in weapons and techniques. 
The agreements with the Federal Republic of Germany,** May 5, 1959, 
The Netherlands,** May 6, 1959, Turkey,® May 5, 1959, and Greece,"* 


58 T.I.A.S., Nos. 4267 and 4271. 59 T.I.A.S., No. 4078. 

606 U.S.T. 2607, 2595; T.I.A.S., Nos. 3305, 3304; 235 U.N.T.S. 201, 175. 

61 T.I.A.S., No. 4268. 

627 U.S.T. 3097; T.I.A.S., No. 3689; amended, July 3, 1957, 8 U.S.T. 1354; T.LAS., 
No. 3883. 

63 T.I.A.S., No. 4276, in force July 27, 1959. 

64 T.T.A.S., No. 4277, in force July 27, 1959. 

65 T.I.A.S. No. 4278, in force July 27, 1959. 

66 T.I.A.S., No. 4292, in force Aug. 11, 1959. 
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May 6, 1959, are in the same terms and involve exchange of classified in- 
formation and equipment necessary to improve the state of training and 
operational readiness of armed forces. They do not involve transfer of 
atomic weapons, non-nuclear parts of atomic weapons or nuclear material, 
nor information concerning atomic weapons or military reactors. 

The German and Turkish agreements provide that inventions or dis- 
coveries resulting from possession of the material shall be made available 
to the other for defense purposes, while the Netherlands and Greek 
agreements make such information available without limitation. These 
provisions with respect to patents contrast sharply with the patent arrange- 
ments with Canada, which possesses atomic power, and which agrees to 
royalty-free reciprocal rights to inventions and discoveries by the parties. 


ATTAINMENT OF SELF-GOVERNMENT BY NoN-SELF-GOVERNING TERRITORIES 


Admission of the territories of Alaska and Hawaii as States of the 
United States of America—treatment of other non-self-governing terri- 


tories 


The Acts of Congress admitting the Territories of Alaska and Hawaii 
into the Union had effects both national and international. The Acts— 
Alaska, Public Law 85-508, 72 Stat. 339, approved July 7, 1958, and 
Hawaii, Public Law 86-3, 73 Stat. 4, approved March 8, 1959—altered 
the constitutional structure of the United States for the first time since 
1912, increasing the number of States in the Union from 48 to 50 and 
probably completing a process of accretion that began in 1790 with the 
admission of Vermont into the Union. The advent of Alaska and Hawaii 
as States of the Union under Article IV, section 3, of the U. S. Constitution, 
also discharged obligations with respect to them assumed by the United 
States under Chapter XI of the Charter of the United Nations, which was 
recognized by Resolution 1470( XIV) adopted by the General Assembly 
December 12, 1959, by a vote of 58 to 12, with 10 abstentions. These ap- 
plications of national law and Charter procedure in a significant territorial 
change bear some scrutiny. 

The United States operates under a federal system of government, and 
it is pertinent to take note of the standards which have been developed 
transforming a ‘‘territory’’ administered by a Federal Governor into an 
autonomous ‘‘State’’ of the Union. By the Acts of Congress Alaska and 
Hawaii were ‘‘admitted into the Union on an equal footing with the other 
States in all respects whatever’’ and their constitutions were accepted, 
ratified and confirmed as ‘‘republican in form and in conformity with the 
Constitution of the United States and the principles of the Declaration of 
Independence,’’ and should always be so. Their boundaries were de- 
scriptively fixed, and at the election for Federal and State officers the 
voters were called upon to accept statehood and to accept ‘‘the boundaries 
of the State . . . as prescribed in the Act of Congress’’ and irrevocably 
relinquish all claims to land or sea outside those boundaries. The Acts 
provided for extensive trahsfers of property and authority, and subse- 
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quent Acts revised Federal laws generally in relation to the new status 
of the former territories. Study of this United States legislation leads to 
the suggestion that its general pattern exhibits criteria that could be 
profitably used elsewhere. The Congress of the United States has 37 
times transformed a Federal Territory into a State of the Union. Through- 
out the world the political status of territorial entities is being altered 
either by changes in a metropolitan system or by evolution into sovereign 
independence. The precedents in the experience of the United States, 
especially with respect to determination of geographical boundaries, could 
be useful to those governments in process of transition. 

The United States took a leading part in negotiating Chapters XI-XIII 
of the Charter of the United Nations which deal with non-self-governing 
territories (formerly referred to as colonies) and the Trusteeship system 
and Council in succession to the Mandate system of the League of Nations. 
Chapter XI declares the responsibility of Members of the United Nations 
toward their non-self-governing territories to promote the well-being of 
the inhabitants. By Article 73e they accept an obligation 


to transmit regularly to the Secretary-General for information pur- 
poses, subject to such limitation as security and constitutional con- 
siderations may require, statistical and other information of a techni- 
cal nature relating to economic, social, and educational conditions in 
the territories for which they are respectively responsible other than 
[trust territories]. 


The United States in 1946 began making reports under that provision 
concerning Alaska, Hawaii, Puerto Rico, the Virgin Islands, the Panama 
Canal Zone,** and certain Pacific Islands (Guam, Samoa, ete.). The 
system of reporting began with respect to 73 territories,°* which have been 
subject to steady reduction by reason of change of status, including ad- 
mission to membership in the United Nations. Resolution 222(III) of 
the General Assembly, November 3, 1948, requested responsible govern- 
ments to transmit, within six months of any change in constitutional po- 
sition and status of a territory, the documents which justified cessation of 
such reports. The United States complied with that requirement in Docu- 
ments A/4115 and A/4226, which described in detail the admission to 
statehood of Alaska and Hawaii. The 14th General Assembly on De- 
cember 12, 1959, adopted Resolution 1469( XIV) which read in part: 


Having examined the communications of the Government of the 
United States of America in the light of the basic principles and ob- 
jectives embodied in Chapter XI of the Charter and of all the other 
elements of judgment pertinent to the issue, 

Bearing in mind the competence of the General Assembly to decide 
whether a Non-Self-Governing Territory has or has not attained a 
full measure of self-government as referred to in Chapter XI of the 
Charter, 


67 The Delegation of Panama (A/200) on Nov. 14, 1946, handed in a declaration 
that, though the United States was responsible for the Canal Zone, it should not report 
on it, since sovereignty resided in Panama. 

6s The list is given in Resolution 66(1), Doc. A/64, Add. 1. 
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1. Takes note of the opinion of the Government of the United States 
of America that, owing to the new constitutional status of Alaska and 
Hawaii, it is no longer appropriate or necessary for it to transmit 
information under Article 73 e of the Charter of the United Nations 
in respect of Alaska and Hawaii; 

2. Expresses the opinion, based @n its examination of the documenta- 
tion and the explanations provided, that the people of Alaska and 
Hawaii have effectively exercised their right to self-determination and 
have freely chosen their present status; 

3. Congratulates the United States of America and the people of 
Alaska and Hawaii upon the attainment of a full measure of self-gov- 
ernment by the people of Alaska and Hawaii; 

4. Considers that, owing to the circumstances mentioned above, the 
declaration regarding Non-Self-Governing Territories and the pro- 
visions established under it in Chapter XI of the Charter can no 
longer be applied to Alaska and Hawaii; 

5. Considers it appropriate that the transmission of information in 
respect of Alaska and Hawaii under Article 73 e of the Charter should 
cease.*° 

The competence of the General Assembly to pass its own judgment upon 
the attainment of self-government in sub-metropolitan territories is well 
established under the Charter. International standards have been set 
up for performing the function, which is initially entrusted to a Committee 
on Information from Non-Self-Governing Territories, which examines the 
material furnished by the metropoles in accordance with a standard list 
of questions,“ and reports to the Fourth Committee of the General As- 
sembly. Controversy between the holders and non-holders of such terri- 
tories has been given terms of reference by the adoption on November 27, 
1953, of Assembly Resolution 742( VIII), which sets forth basic ‘‘ factors 
which should be taken into account in deciding whether a Territory is or 
is not a Territory whose people have not yet attained a full measure of 
self-government.’’7* The original eight Member States holding such 
territories—Australia, Belgium, Denmark, France, The Netherlands, New 
Zealand, the United Kingdom and the United States—have very different 
problems in pursuing the objective of developing self-government in them. 

It was in character for the United States voluntarily to include Alaska 
and Hawaii in its non-self-governing territories and report on them to the 
United Nations, for it was largely responsible for Chapter XI being in the 
Charter.** Representatives in the United Nations have run United States 
policy back to the inherent structure of the Federal Union applied in the 
acquisition of territory, as exemplified first in Article III of the treaty 
with France of April 30, 1803, for the cession of Louisiana: 


The inhabitants of the ceded territory shall be incorporated in the 
Union of the United States and admitted as soon as possible according 


69 General Assembly, 14th Sess., Official Records, Supp. No. 16 (A/4354), p. 37. 

70 The revised Standard Form is in Res. 551(VI), General Assembly, 6th Sess., 
Official Records, Supp. No. 20 (A/2119), pp. 40-54. 

71 Ibid., 8th Sess., Supp. No. 17 (A/2360), pp. 21-23. 

72 The United States was a persistent initiator of the chapter. Ruth B. Russell, A 
History of the United Nations Charter 88, 173, 808-824. The United States never had 
‘*eolonies,’’ but did have dependent ‘‘ overseas territories.’’ 
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to the principles of the Federal Constitution to the enjoyment of all 
the rights, advantages and immunities of citizens of the United 
States.** 


The attitude of the United States during the formulation of the Charter 
was influenced by its own action toward the Philippines, which had been 
established as an autonomous Commonwealth by the Act of Congress of 
March 24, 1934, under which it was to be, and became, independent 
July 4, 1946. The Philippines adhered to the Declaration by United 
Nations and became an original Member of the Organization. The evolu- 
tion of the Philippines was an expression of national policy. The evolu- 
tion of the Commonwealth of Puerto Rico under a constitution in force 
July 25, 1952, from its former status as a dependent ‘‘overseas territory”’ 
culminated in the General Assembly on November 27, 1953, in the adoption 
of Resolution 748(VIII)** that it was appropriate for transmission of the 
information reported since 1946 to cease. The people of the Common- 
wealth of Puerto Rico, the General Assembly recorded, ‘‘have been in- 
vested with attributes of political sovereignty which clearly identify the 
status of self-government attained by the Puerto Rican people as that of an 
autonomous political entity.’’ 

The resolutions recording these and other discharges from the operation 
of Chapter XI of the Charter refer to the ‘‘competence of the General 
Assembly to decide whether a Non-Self-Governing Territory has or has 
not attained a full measure of self-government.’’ The United States and 
others hold that United Nations authority is not a unilateral power to 
determine the status of a territory, but rather a competence to confirm the 
character of a status worked out by the metropole and the dependency. 
The Netherlands made arrangements in 1952 with the Netherlands Antilles 
and Surinam, under which those parties felt reports under Chapter XI 
were no longer necessary. After committee work in the United Nations, 
negotiations between the parties and constitutional changes in The Neth- 
erlands, the General Assembly on December 15, 1955, grudgingly admitted 
that cessation of reports on the Netherlands Antilles and Surinam was 
‘‘appropriate.’’*> Denmark revised its Constitution on June 5, 1953, so 
as to make Greenland an integral part of the Danish Realm. The General 
Assembly, with evidence that the ‘‘people of Greenland have freely exer- 
cised their right to self-determination,’’ declared that reports by Denmark 
on Greenland ‘‘should now cease.’’ 

The functioning of United Nations machinery under Chapter XI affords 
evidence of the political transitions that occur in the world in a more 
definite form than was formerly available. The decision to discharge 


73 The same language in Art. VI of the treaty of Feb. 22, 1819, with Spain ceding 
the Floridas, Art. IX of the Treaty of Peace with Mexico of Feb. 2, 1848, Art. V 
(by reference) of the Gadsden Treaty of cession with Mexico of Dec. 30, 1853, and 
Art. III of the convention with Russia ceding Alaska, March 30, 1867, applied to 
the territory of more than half of the country’s area. 

748th Sess., Official Records, Supp. No. 17 (A/2360), p. 25. 

75 Ibid., 10th Sess., Supp. No. 19 (A/3116), p. 25. 

76 Ibid., 9th Sess., Supp. No. 21 (A/2890), Res. 849(1X), Nov. 22, 1954. 
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territories from the reports of metropoles is a feature from which con- 
clusions as to status of political entities for use in international law 
should be drawn. Out of the original list of 73 non-self-governing terri- 
tories on which, reports were made, seven have become Members of the 
United Nations—Cambodia and Laos (out of French Indo-China), Morocco, 
Tunis, Guinea, Ghana and the Federation of Malaya. Vietnam is divided. 
French overseas possessions other than independent Guinea are members 
of the French Community, no longer the subject of reports. At the end 
of 1959, the list of non-self-governing territories numbered 49, with some 
consolidations in the British group not yet reflected in the units reported 
upon.”” Consolidations, such as the Federation of West Indies and the 
evolution of the units of the French Community, create new relationships 
which inevitably come to consideration under the terms of Chapter XI 
of the Charter. 


77 The territories on which administering Members of the United Nations made re- 
ports at the end of 1959 were: 


Australia: Cocos (Keeling) Islands, Papua; 

Belgium: Belgian Congo; 

France: New Hebrides (condominium, United Kingdom) ; 

Netherlands: Netherlands New Guinea; 

New Zealand: Cook Islands, Niue Island, Tokelau Islands; 

United Kingdom: Aden, Bahamas, Barbados, Basutoland, Bechuanaland, Bermuda, 
British Guiana, British Honduras, British Somaliland, Brunei, Cyprus, Falkland Islands, 
Fiji, Gambia, Gibraltar, Gilbert and Ellice Islands, Hong Kong, Jamaica, Kenya, 
Leeward Islands, (Malta, 1960), Mauritius, New Hebrides (condominium, France), 
Nigeria, North Borneo, Northern Rhodesia, Nyasaland, Piteairn Island, St. Helena, 
Sarawak, Seychelles, Sierra Leone, Singapore (self-governing, 1959), Solomon Islands, 
Swaziland, Trinidad and Tobago, Uganda, Windward Islands, Zanzibar; 

United States: American Samoa, Guam, Virgin Islands. 


JUDICIAL DECISIONS 


By Brunson MacCHESNEY 


Of the Board of Editors 


CasE CONCERNING RicguHt or PassaGE Over INDIAN TERRITORY 
v. Inpia). I.C.J. Reports, 1960, p. 6. 
International Court of Justice. Judgment of April 12, 1960." 


Jurisdiction of Court —Optional Clause.—Declaration of acceptance of 
jurisdiction of Court.—Reservation of disputes as to matters falling 
within domestic jurisdiction.—J urisdiction accepted subject to res- 
ervation ratione temporis.—‘‘ Disputes’’ and ‘‘facts or situations’’ 
subsequent to specified date. 

Merits —Judicial determination of right claimed.—Maratha period.— 
British and post-British periods——Practice accepted as law by 

. Parties—Local custom.—Question of right of passage in respect of 
private persons, civil officials, goods in general, armed forces, armed 
police, and arms and ammunition.—-Ezercise of power of regulation 
and control by Sovereign of intervening territory.” 


THE Court, 
composed as above, 
delivers the following Judgment: 


By its Judgment of 26 November 1957, the Court rejected four of six 
Preliminary Objections raised by the Government of India to the jurisdic- 
tion of the Court to entertain an Application instituting proceedings by 
the Government of Portugal, filed on 22 December 1955, and joined the 
Fifth and the Sixth Objections to the merits. 


The present dispute was referred to the Court by an Application filed 
on 22 December 1955. 

In that Application the Government of the Portuguese Republic states 
that the territory of Portugal in the Indian Peninsula is made up of the 
three districts of Goa, Daman and Diu. It adds that the district of 
Daman comprises, in addition to its littoral territory, two parcels of 
territory completely surrounded by the territory of India which constitute 
enclaves: Dadra and Nagar-Aveli. It is in respect of the communications 
between these enclaves and Daman and between each other that the ques- 
tion arises of a right of passage in favour of Portugal through Indian 


1 President Klaestad; Vice-President Zafrulla Khan; Judges Basdevant, Hackworthi, 
Winiarski, Badawi, Armand-Ugon, Kojevnikov, Moreno Quintana, Cérdova, Wellington 
Koo, Spiropoulos, Sir Perey Spender, Judges ad hoc Chagla and Fernandes. 

2 Headnote by the Court. 
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territory, and of a correlative obligation binding upon India. The Appli 
cation states that in July 1954, contrary to the practice hitherto followed, 
the Government of India, in pursuance of what the Application ealls **the 
open campaign which it has been carrying on since 1950 for the annexa 
tion of Portuguese territories’’, prevented Portugal from exercising this 
right of passage. This denial by India having been maintained, it has 
followed, according to the Application, that the enclaves of Dadra and 
Nagar-Aveli have been completely cut off from the rest of the Portuguese 
territory, the Portuguese authorities thus being placed in a position in 
which it became impossible for them to exercise Portuguese rights of 
sovereignty there. 

It is in that situation, and in order to secure a remedy therefor, that 
Portugal has referred the matter to the Court. 

The questions submitted to the Court have been argued at length by 
the Parties in the course of the proceedings. Their final formulation is 
to be found in the Submissions by which each of the Parties has stated 
what it asks the Court to adjudge and declare. 

Since Portugal is the Applicant, it is in its Submissions that the formu 


be soucht 


lation of the claims on which the Court must adjudicate is to 
l‘urthermore, subject to what will be said with regard to the Jurisdiction 
of the Court, India has confined itself in its Submissions on the merits 
to adopting the negative position of requesting the Court ‘‘to hold that 
the claim is unfounded.”’ 

The Submissions presented by Portugal in the Application request the 
Court in the first place *‘To recognize and declare that Portugal is the 
holder or beneficiary of a right of passage,’’ the characteristics of which 
are set forth. In the course of the proceedings stress was laid by both 
Parties on the importance of this claim and the answer to be given to it. 

This claim was repeated in the Submissions filed on 6 October 1959 on 
behalf of the Government of Portugal. The Court was there asked: 

‘To adjudge and declare 

That the right of passage between the enclaves of Dadra and Naga 
Aveli and between these enclaves and the coastal district of Daman, 
as defined above, is a right possessed by Portugal and which must be 
respected by India.’’ 

Thus formulated, the claim reveals both the right claimed by Portugal 
and the correlative obligations binding upon India. 

But, as thus formulated, the claim requires clarification of its subject 
matter, since it contains a reference to the grounds relied upon in its 
support. It is clear from this reference that the right of passage is in- 
voked by Portugal ‘‘only to the extent necessary for the exercise of 
Portuguese sovereignty over the enclaves.’’ It is not contended that 
passage is accompanied by any immunity in favour of those who effect it. 
It is made clear that such passage remains subject to the regulation and 
control of India, which must be exercised in good faith, India being unde 
an obligation not to prevent the transit necessary for the exercise 0! 


Portuguese sovereignty over the enclaves. 
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The Court must adjudicate upon the claim as thus presented, stating 
whether the right invoked by Portugal is or is not a right possessed by 
that State. But with reference to what date must the Court ascertain 
whether the right invoked by Portugal exists or does not exist? 

If the date selected is the eve of the events of 1954 which brought about 
a new situation which has since prevented the exercise by Portugal of its 
authority in the enclaves without, however, having substituted therefor 
that of India, the factors relevant for the guidance of the Court in its 
decision will be those existing on the eve of those events If, on the other 
hand, the issue is viewed as it stands at the date of the present Judgment, 
it will be necessary to take into account—-whatever may be their weight 
the arguments of India designed to establish that the right of passage, 
assuming it to have existed previously, came to an end as a result of the 
events of 1954 and has lapsed in the present circumstances. 

Portugal has not indicated which date is the relevant one in this con 
nection and, having regard to its silence on the point, the inclination might 
be to regard as the relevant date that of the Application or that of the 
Judgment. But this would fail to take into account the cireumstances 
in Which the question of existence of a right of passage was put to the 
Court. 

That question was put to the Court in respect of the dispute which has 
arisen between India and Portugal with regard to obstacles placed by 
India in the way of passage. Portugal—and this was the immediate pur- 
pose of the Application—sought a finding as to the character, in its 
opinion unlawful, of these obstacles. It was in support of this contention 
that it invoked its right of passage and asked the Court to declare the 
existence of that right. This being so, it is the eve of the creation of these 
obstacles that must be selected as the standpoint from which to ascertain 
whether or not Portugal possessed such a right. 

This will leave open the arguments of India regarding the subsequent 
lapse of the right of passage and of the correlative obligation. It is in 
connection with what may have to be decided, not as to the past, but as 
to the present and the future, that these arguments may, if such questions 
arise, be taken into consideration. 

Accordingly the first question with regard to which the Submissions of 
Portugal call upon the Court to decide is whether, on the eve of the events 
Which oceurred at Dadra and at Nagar-Aveli in 1954, Portugal had a 
right of passage over the territory of India to the extent necessary for the 
exercise of Portuguese sovereignty over the enclaves, which right was sub- 
ject to the regulation and control of India. 

Portugal asks the Court to hold that it had this right. India asks it to 
hold that the claim is unfounded. 

To this first claim Portugal adds two others, though these are conditional 
upon a reply, wholly or partly favourable, to the first claim, and will 
lose their purpose if the right alleged is not recognized. The formulation 
of these two claims, also, is to be sought in the Submissions filed on behalf 
of Portugal on 6 October 1959. 
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Portugal asks the Court in the first place: 


adjudge and deelare 
That India has not complied with the obligations incumbent upon 
by virtue of Portugal’s right of passage.’’ 


it 


This claim specifically refers to the obligations devolving upon India 
as a result of Portugal’s right of passage, and for this reason it must be 
considered and declared by the Court, if the Court recognizes the said 
right of passage. 

However, the grounds set forth in support of this claim inelude certain 
considerations which go beyond its subject-matter. Reference is made to 
the circumstances in which the alleged breach is said to have occurred. 
Mention is made of the events leading to the overthrow of Portuguese 
authority at Dadra and Nagar-Aveli in July and August 1954 brought 
about, in particular, by the action of elements coming from Indian terri 
tory. In this connection allusion is made to India’s failure to respect the 
obligation, said to be binding on it under general international law, to 
adopt suitable measures to prevent the incursion of subversive elements 
into the territory of another State. With regard to the events of July 
1954, it is stated among the grounds in support of the Portuguese Sub 
missions that ‘‘the threat of action directed against the Portuguese terri 
tories of India could not be a matter of which the Indian Government 
was unaware’’; that ‘‘it was clearly incumbent upon the Indian Govern 
ment to take the measures which lay in its power to prevent the realization 
of such a design’’; that ‘‘the Indian Government took no such measures” 
that, following the public announcement of an expedition by the ‘‘ United 
Front of Goans’’ against Nagar-Aveli, ‘‘the Indian Government took no 
step to prevent that second expedition’’; and that, ‘‘so far from thus 
performing its duty towards Portugal, it firmly opposed all communic 
tions of Portugal with the enclaves.’’ All this is stated, not merely to 
demonstrate in what circumstances India impeded or prohibited passag 
by Portugal, but also to demonstrate that, as well as failing to respect its 
special obligation in the matter of passage, India was in breach of a genera! 
obligation under international law; and the grounds in support of tli 
Submissions make this clear by adding, after the deseription of the events 
of that time, that ‘‘the attitude adopted by India is thus in two respects 
contrary to the duty imposed upon it by international law, since instead 
of protecting Portugal against the unlawful enterprise with which th 
latter was threatened, it placed Portugal in a situation in which it was 
impossible for that State to defend itself against that enterprise.’ 

In terms much more definite even than the above, Counsel for Portugal, 
speaking at the hearing of 29 October 1959, accused India of failure to 
fulfil its international obligations by tolerating on its territory enterprises 
directed against Portuguese authority at Dadra, and later at Nagar-Avell 
India denied this and, more particularly in the grounds set forth 
answer to Portugal’s second Submission, ‘‘indignantly’’ rejects the ac- 
eusation thus brought against it, and explains what course it actually 
followed. 


i 
| 
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The Court is not required to deal with this issue, for it has not been 
asked, either in the Application or in the final Submissions of the Parties, 
to decide whether or not India’s attitude towards those who instigated and 
brought about the events which occurred in 1954 at Dadra and Nagar- 
Aveli constituted a breach of its obligations under international law. 
The Court is only asked to adjudicate upon the compatibility of India’s 
action with the obligations resulting from Portugal’s right of passage. It 
is not asked to determine whether India’s conduct was compatible with 
any other obligation alleged to be imposed upon it by international law. 

This limitation derives from the very terms of the second claim advanced 
by Portugal. 

After setting forth these two claims, which refer, implicitly or explicitly, 
to the past—that is, to the legal situation as it existed in 1954 and to India’s 
actions at that time—Portugal’s Submissions follow the course adopted 
in the Application and the Memorial, but with greater complexity; they 
turn to the present and the future, requesting the Court to determine 
certain measures to be adopted in the event of a decision recognizing the 
right claimed by Portugal and finding that India has committed a breach 
of its correlative obligation. In this connection the Application and the 
Memorial had merely sought respectively a decision by the Court, and a 
call by the Court to India, designed to secure the termination of the 
unlawful state of affairs resulting from India’s alleged infringement of 
Portugal’s right. In the Submissions filed on behalf of the Government 
of Portugal on 6 October 1959, this claim is put forward in an alternative 
form depending upon whether or not the Court holds that there should 
be a temporary suspension of the right of passage. If the Court is not 
of opinion that there should be such a suspension, it is asked to decide 
‘*that India must end the measures by which it opposes the exercise of the 
right of passage of Portugal.’’ If the Court is of opinion that there 
should be a temporary suspension of the right of passage, it is asked to 
hold now that ‘‘this suspension shall end as soon as the course of events 
(liscloses that the justification for the suspension has disappeared.”’ 

Before putting forward its third claim, Portugal raised another point. 
It invited the Court ‘‘to hold that the arguments of India . . . are without 
foundation’’ on three points. These are arguments selected from the 
contentions by which India opposes the claims made by Portugal regarding 
the decision it seeks as to the future effect of the right of passage. These 
arguments relate to: 


(1) ‘India’s right to adopt an attitude of neutrality in the conflict 
between the lawful Government and the alleged insurgents”’; 

(2) ‘*The application of the provisions of the United Nations Charter 
relating to human rights and to the right of self-determination of peoples’’ 
(3) The bar constituted by ‘‘the existence in the enclaves of a . . . local 
“overnment which is not represented before the Court’’ to the Court’s 
‘adjudicating, in the present circumstances, on the Portuguese claim.’’ 

[It goes without saying that the Court would take such arguments into 
consideration in the reasons for its Judgment if it regarded any of them 
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as likely to assist it in arriving at the decision it is calied upon to take. 
But it is no part of the judicial function of the Court to declare in the 
operative part of its Judgment that any of those arguments is or is not 
well-founded. 

Before proceeding to the consideration of the merits, the Court must 
ascertain whether it has jurisdiction to do so, a jurisdiction which India 
has expressly contested. 

Following upon the Application instituting proceedings by Portugal 
filed on 22 December 1955, the Court was seised of six preliminary objec- 
tions raised by the Government of India. By a Judgment given on 26 
November 1957 the Court rejected four of them and joined to the merits 
the two others, by which the Government of India continued to dispute 
the jurisdiction of the Court to deal with the present case. 

The Court has first to adjudicate upon these two objections, which, as 
originally submitted, constituted the Fifth and Sixth Preliminary Ob 
jections. 

In its Fifth Preliminary Objection the Government of India relied upon 
the reservation which forms part of its Declaration of 28 February 1940 
accepting the jurisdiction of the Court and which exeludes from that 
jurisdiction disputes with regard to questions which by international law 
fall exclusively within the jurisdiction of India. The Government of 
India argues that on that score the present dispute is outside the jurisdie- 
tion of the Court. 

In support of its challenge of the jurisdiction the Government of India 
contended, in the grounds in support of its Submissions of 21 October 
1959, that: 


‘if its examination of the merits should lead the Court to a finding 
that Portugal has not established the existence of the titles which she 
has invoked, and that these titles must accordingly be regarded as 
non-existent, it must follow that the question of the grant or refusal 
of the passage claimed over Indian territory falls exclusively within 
the domestic jurisdiction of India. 

That statement admits of no dispute, but it cannot be inferred there- 
from, as the Indian Government does, that the Court has no jurisdiction, 
since the statement proceeds from a finding by the Court that the titles 
invoked by Portugal are invalid. The Court can only arrive at that find 
ing after first establishing its competence to examine the validity of these 
titles. 

In the present case Portugal is claiming a right of passage over Indian 
territory. It asserts the existence of a correlative obligation upon India. 
It asks for a finding that India has failed to fulfil that obligation. In 
support of the first two claims it invokes a Treaty of 1779, of which 
India contests both the existence and the interpretation. Portugal relies 
upon a practice of which India contests not only the substance, but also 
the binding character as between the two States which Portugal seeks to 
attach to it. Portugal further invokes international custom and the prin 
ciples of international law as it interprets them. To contend that such a 
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right of passage is one which can be relied upon as against India, to claim 
that such an obligation is binding upon India, to invoke, whether rightly 
or wrongly, such principles is to place oneself on the plane of international 
law. Indeed, in the course of the proceedings both Parties took their 
stand upon that ground and on occasion expressly said so. To decide 
upon the validity of those principles, upon the existence of such a right 
of Portugal as against India, upon such obligation of India towards 
Portugal, and upon the alleged failure to fulfil that obligation, does not 
fall exclusively within the jurisdiction of India. 

The Fifth Objection cannot therefore be upheld. 

The Sixth Preliminary Objection by which India has challenged the 
jurisdiction of the Court likewise relates to a limitation of India’s ae 
ceptance of the jurisdiction of the Court, as set out in its Declaration of 
28 February 1940. 

By the terms of that Declaration India accepted the jurisdiction of the 
Court ‘‘over all disputes arising after February 5th, 1930, with regard 
to situations or facts subsequent to the same date.’’ India contends that 
the present dispute does not satisfy either of the two conditions stated 
and that the Court is therefore without jurisdiction. 

In order to form a judgment as to the Court’s jurisdiction it is neces- 
sary to consider what is the subject of the dispute. 

A passage in the Application headed ‘‘Subject of the Dispute’’ indi- 
cates that subject as being the conflict of views which arose between the 
two States when, in 1954, India opposed the exercise of Portugal’s right 
of passage. If this were the subject of the dispute referred to the Court, 
the challenge to the jurisdiction could not be sustained. But it appeared 
from the Application itself and it was fully confirmed by the subsequent 
proceedings, the Submissions of the Parties and statements made in the 
course of the hearings, that the dispute submitted to the Court has a three- 
fold subject: 


1) The disputed existence of a right of passage in favour of Portugal; 

(2) The alleged failure of India in July 1954 to comply with its obliga- 
tions concerning that right of passage ; 

3) The redress of the illegal situation flowing from that failure. 


The dispute before the Court, having this three-fold subject, could 
not arise until all its constituent elements had come into existence. 
Among these are the obstacles which India is alleged to have placed in 
the way of exercise of passage by Portugal in 1954. The dispute therefore 
as submitted to the Court could not have originated until 1954. Thus 
it satisfies the time-condition to which the Declaration of India made its 
acceptance of the jurisdiction of the Court subject. 

Even if we consider only the part of the dispute relating to the Portuguese 
claim, which India contests, to a right of passage over Indian territory, 
the position is the same. It is clear from the material placed before the 
Court that before 1954, passage was effected in a way recognized as ac- 
ceptable to both sides. Certain incidents occurred, but they did not lead 
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the Parties to adopt clearly-defined legal positions as against each other 
The ‘‘eonflict of legal views’’ between Parties which the Permanent Court 
of International Justice in the case of the Mavrommatis Palestine Conces- 
sions (Series A, No. 2, p. 11) includes in its definition of a dispute had not 
yet arisen. This is clear in particular from statements made by Counsel 
for India at the hearings of 15 October and 3 November, and by Counsel 
for Portugal at the hearing of 28 October 1959. 

Accordingly there is no justification for saying that the dispute before 
the Court arose before 5 February 1930. There is not therefore, so far 
as the date of the birth of the dispute is concerned, any bar to the jurisdic- 
tion of the Court. 

But India further contends that the dispute is one with regard to facts 
and situations prior to that date and that this takes it outside the jurisdic- 
tion of the Court. 

On the point here under consideration, the Declaration of 28 February 
1940, by which India has accepted the jurisdiction of the Court, does not 
proceed on the principle of excluding from that acceptance any given 
disputes. It proceeds in a positive manner on the basis of indicating the 
disputes which are included within that acceptance. By its terms, the 
jurisdiction of the Court is accepted ‘‘over all disputes arising after 
February 5th, 1930, with regard to situations or facts subsequent to the 
same date.’ 

In accordance with the terms of the Declaration, the Court must hold 
that it has jurisdiction if it finds that the dispute submitted to it is a 
dispute with regard to a situation subsequent to 5 February 1930 or is one 
wih regard to facts subsequent to that date. 

The facts or situations to which regard must be had in this connection 
are those with regard to which the dispute has arisen or, in other words, 
as was said by the Permanent Court in the ease concerning the Electricity 
Company of Sofia and Bulgaria, only ‘‘those which must be considered as 
being the source of the dispute,’’ those which are its ‘‘real cause.’’ The 
Permanent Court, in this connection, was unwilling to regard as such an 
earlier arbitral award which was the source of the rights claimed by one of 
the Parties, but which had given rise to no difficulty prior to the facts 
constituting the subject of the dispute. ‘‘It is true,’’ it said, ‘‘that a 
dispute may presuppose the existence of some prior situation or fact, but 
it does not follow that the dispute arises in regard to that situation or 
fact.’’ (Series A/B, No. 77, p. 82.) The Permanent Court thus drew 
a distinction between the situations or facets which constitute the source 
of the rights claimed by one of the Parties and the situations or facts 
which are the source of the dispute. Only the latter are to be taken into 
account for the purpose of applying the Declaration accepting the jurisdic- 
tion of the Court. 

The dispute submitted to the Court is one with regard to a situation 
and, at the same time, with regard to certain facts: on the one hand there 
is the situation of the Portuguese enclaves within the territory of India. 
which gave rise to the need for a right of passage for Portugal and to its 
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claim to such a right; on the other hand there are the facts of 1954 which 
Portugal advances as showing the failure of India to comply with its 
obligations, infringements of that right. 

Up to 1954 the situation of those territories may have given rise to a 
few minor incidents, but passage had been effected without any contro- 
versy as to the title under which it was effected. It was only in 1954 that 
such a controversy arose and the dispute relates both to the existence of a 
right of passage to go into the enclaved territories and to India’s failure 
to comply with obligations which, according to Portugal, were binding 
upon it in this connection. It was from all of this that the dispute re 
ferred to the Court arose; it is with regard to all of this that the dispute 
exists. This whole, whatever may have been the earlier origin of one of its 
parts, came into existence only after 5 February 1930. The time-condition 
to which acceptance of the jurisdiction of the Court was made subject by 
the Deelaration of India is therefore complied with. 

A finding that the Court has jurisdiction in this case will not involve 
civing any retroactive effect to India’s acceptance of the compulsory juris 
diction, an effect against which the Permanent Court, in the Phosphates in 
Vorocco ease, sought to utter a warning as one which would be in conflict 
with the intention which led to such acceptance (Series A/B, No. 74, p. 
24). The Court indeed will only have to pass upon the existence of the 
right claimed by Portugal as at July 1954, upon the alleged failure of 
India to comply with its obligations at that time and upon any redress in 
respect of such a failure. The Court has not been asked for any finding 
whatsoever with regard to the past prior to 5 February 1930. 

It would be idle to argue that the contentions put forward with regard 
to the existence of a right of passage would, if that question had been 
argued before 1930, have been the same as when it is today. Apart from 
the fact that that consideration relates only to a part of the present dispute, 
it overlooks the faet that the condition to which the Court’s jurisdiction 
is subject does not relate to the nature of the arguments susceptible of 
being advaneed. The fact that a treaty, of greater or lesser antiquity, 
that a rule of international law, established for a greater or lesser period, 
are invoked, is not the yardstick for the jurisdiction of the Court ac- 
cording to the Indian Declaration. That Declaration is limited to the re- 
quirement that the dispute shall concern a situation or facts subsequent 
to 5 February 1930: the present dispute satisfies that requirement. 

The Court is therefore of opinion that the Sixth Objection should not 
be upheld and, consequently, it is of opinion that it has jurisdiction to 
deal with the present dispute. 


The Court will now proceed to consider the merits. 

lt follows from what has been indicated above, that the Court has only 
three questions to consider on the merits: 

1) The existence in 1954 of a right of passage in Portugal’s favour to 
the extent necessary for the exercise of its sovereignty over the enclaves, 
exercise of that right being regulated and controlled by India; 
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(2) Failure by India in 1954 to fulfil its obligation in regard to that 
right of passage ; 

(3) In the event of a finding of such failure, the remedy for the re- 
sulting unlawful situation. 

Portugal claims a right of passage between Daman and the enclaves, 
and between the enclaves, across intervening Indian territory, to the 
extent necessary for the exercise of its sovereignty over the enclaves, 
subject to India’s right of regulation and control of the passage claimed, 
and without any immunity in Portugal’s favour. It claims further that 
India is under obligation so to exercise its power of regulation and control 
as not to prevent the passage necessary for the exercise of Portugal’s 
sovereignty over the enclaves. 

India contends that the right claimed by Portugal is too vague and 
contradictory to enable the Court to pass judgment upon it by the applica- 
tion of the legal rules enumerated in Article 38 (1) of the Statute. 
Portugal answers that the right which it claims is definite enough for 
determination on the basis of international law, and that all that the Court 
is called upon to do is to declare the existence of the right in favour of 
Portugal, leaving its actual exercise to be regulated and adjusted between 
the Parties as the exigencies of the day-to-day situation might require. 

India argues that the vague and contradictory character of the right 
claimed by Portugal is proved by Portugal’s admission that on the one 
hand the exercise of the right is subject to India’s regulation and control 
as the territorial sovereign, and that on the other hand the right is not 
accompanied by any immunity, even in the case of the passage of armed 
forces. 

There is no doubt that the day-to-day exercise of the right of passage 
as formulated by Portugal, with correlative obligation upon India, may 
give rise to delicate questions of application, but that is not, in the view 
of the Court, sufficient ground for holding that the right is not susceptible 
of judicial determination with reference to Article 38 (1) of the Statute. 
The Court is satisfied that the right of passage claimed by Portugal has, 
in the circumstances, been defined with sufficient precision to enable the 
Court to pass upon it. 

In support of its claim, Portugal relies on the Treaty of Poona of 1779 
and on sanads (decrees), issued by the Maratha ruler in 1783 and 1785, 
as having conferred sovereignty on Portugal over the enclaves with the 
right of passage to them. 

India objects on various grounds that what is alleged to be the Treaty 
of 1779 was not validly entered into and never became in law a treaty 
binding upon the Marathas. The Court’s attention has, in this connection, 
been drawn inter alia to the divergence between the different texts of the 
Treaty placed before the Court and to the absence of any text accepted 
as authentic by both parties and attested by them or by their duly 
authorized representatives. The Court does not consider it necessary to 
deal with these and other objections raised by India to the form of the 
Treaty and the procedure by means of which agreement upon its terms 
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was reached. It is sufficient to state that the validity of a treaty concluded 
as long ago as the last quarter of the eighteenth century, in the conditions 
then prevailing in the Indian Peninsula, should not be judged upon the 
basis of practices and procedures which have since developed only gradu- 
ally. The Marathas themselves regarded the Treaty of 1779 as valid and 
binding upon them, and gave effect to its provisions. The Treaty is fre- 
quently referred to as such in subsequent formal Maratha documents, 
including the two sanads of 1783 and 1785, which purport to have been 
issued in pursuance of the Treaty. The Marathas did not at any time cast 
any doubt upon the validity or binding character of the Treaty. 

India contends further that the Treaty and the two sanads of 1783 and 
1785 taken together did not operate to transfer sovereignty over the as- 
signed villages to Portugal, but only conferred upon it, with respect to 
the villages, a revenue grant of the value of 12,000 rupees per annum 
called a jagir or saranjam. 

Article 17 of the Treaty is relied upon by Portugal as constituting a 
transfer of sovereignty. From an examination of the various texts of 
that article placed before it, the Court is unable to conclude that the 
language employed therein was intended to transfer sovereignty over the 
villages to the Portuguese. There are several instances on the record of 
treaties concluded by the Marathas which show that, where a transfer of 
sovereignty was intended, appropriate and adequate expressions like 


cession ‘‘in perpetuity’’ or ‘‘in perpetual sovereignty’? were used. The 
expressions used in the two sanads and connected relevant documents 
establish, on the other hand, that what was granted to the Portuguese 
was only a revenue tenure called a jagir or saranjam of the value of 
12,000 rupees a year. This was a very common form of grant in India 
and not a single instance has been brought to the notice of the Court in 
which such a grant has been construed as amounting to a cession of terri- 
tory in sovereignty. 

It is argued that the Portuguese were granted authority to put down 
revolt or rebellion in the assigned villages and that this is an indication 
that they were granted sovereignty over the villages. The Court does 
not consider that this conclusion is well-founded. If the intention of the 
Marathas had been to grant sovereignty over the villages to the Portuguese, 
it would have been unnecessary for the grant to recite that the future 
sovereign would have authority to quell a revolt or rebellion in his own 
territory. In the context in which this authorization occurs, it would ap- 
pear that the intention was that the Portuguese would have authority on 
behalf of the Maratha ruler and would owe a duty to him to put down any 
revolt or rebellion in the villages against his authority. 

It therefore appears that the Treaty of 1779 and the sanads of 1783 and 
1785 were intended by the Marathas to effect in favour of the Portuguese 
only a grant of a jagir or saranjam, and not to transfer sovereignty over 
the villages to them. 

Having regard to the view that the Court has taken of the character 
of the Maratha grant in favour of the Portuguese, the situation during 
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the Maratha period need not detain the Court further in its consideration 
of Portugal’s claim of a right of passage to and from the enclaves. During 
the Maratha period sovereignty over the villages comprised in the grant, 
as well as over the intervening territory between coastal Daman and the 
villages, vested in the Marathas. There could, therefore, be no question 
of any enclave or of any right of passage for the purpose of exercising 
sovereignty over enclaves. The fact that the Portuguese had access to 
the villages for the purpose of collecting revenue and in pursuit of that 
purpose exercised such authority as had been delegated to them by the 
Marathas cannot, in the view of the Court, be equated to a right of passage 
for the exercise of sovereignty. 

It is clear from a study of the material placed before the Court that 
the situation underwent a change with the advent of the British as sov- 
ereign of that part of the country in place of the Marathas. The British 
found the Portuguese in occupation of the villages and exercising full 
and exclusive administrative authority over them. They accepted the 
situation as they found it and left the Portuguese in occupation of, and 
in exercise of exclusive authority over, the villages. The Portuguese held 
themselves out as sovereign over the villages. The British did not, as 
suecessors of the Marathas, themselves claim sovereignty, nor did they 
accord express recognition of Portuguese sovereignty, over them. The 
exclusive authority of the Portuguese over the villages was never brought 
in question. Thus Portuguese sovereignty over the villages was recognized 
by the British in fact and by implication and was subsequently tacitly 
recognized by India. As a consequence the villages comprised in the 
Maratha grant acquired the character of Portuguese enclaves within 
Indian territory. 

For the purpose of determining whether Portugal has established the 
right of passage claimed by it, the Court must have regard to what hap- 
pened during the British and post-British periods. During these periods, 
there had developed between the Portuguese and the territorial sovereign 
with regard to passage to the enclaves a practice upon which Portugal 
relies for the purpose of establishing the right of passage claimed by it. 

With regard to Portugal’s claim of a right of passage as formulated by 
it on the basis of local custom, it is objected on behalf of India that no 
local custom could be established between only two States. It is difficult 
to see why the number of States between which a local custom may be 
established on the basis of long practice must necessarily be larger than 
two. The Court sees no reason why long continued practice between two 
States accepted by them as regulating their relations should not form the 
basis of mutual rights and obligations between the two States. 

As already stated, Portugal claims a right of passage to the extent 
necessary for the exercise of its sovereignty over the enclaves, without any 
immunity and subject to the regulation and control of India. In the 
course of the written and oral proceedings, the existence of the right was 
discussed with reference to the different eategories making up the right, 
namely private persons, civil officials, goods in general, armed forces, 
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armed police, and arms and ammunition. The Court will proceed to ex- 
amine whether such a right as is claimed by Portugal is established on the 
basis of the practice that prevailed between the Parties during the British 
and post-British periods in respect of each of these categories. 

It is common ground between the Parties that the passage of private 
persons and civil officials was not subject to any restrictions, beyond routine 
control, during these periods. There is nothing on the record to indicate 
the contrary. 

Goods in general, that is to say, all merchandise other than arms and 
ammunition, also passed freely between Daman and the enclaves during 
the periods in question, subject only, at certain times, to customs regula- 
tions and such regulation and control as was necessitated by considerations 
of security or revenue. The general prohibition of the transit of goods 
during the Second World War and prohibitions imposed upon the transit 
of salt and, on certain occasions, upon that of liquor and materials for the 
distillation of liquor, were specific measures necessitated by the considera- 
tions just referred to. The scope and purpose of each prohibition and re- 
striction were clearly defined. In all other cases the passage of goods was 
free. No authorization or license was required. 

The Court, therefore, concludes that, with regard to private persons, 
civil officials and goods in general there existed during the British and 
post-British periods a constant and uniform practice allowing free passage 
between Daman and the enclaves. This practice having continued over a 
period extending beyond a century and a quarter unaffected by the change 
of regime in respect of the intervening territory which occurred when 
India became independent, the Court is, in view of all the circumstances 
of the case, satisfied that that practice was accepted as law by the Parties 
and has given rise to a right and a correlative obligation. 

The Court therefore holds that Portugal had in 1954 a right of passage 
over intervening Indian territory between coastal Daman and the enclaves 
and between the enclaves, in respect of private persons, civil officials and 
goods in general, to the extent necessary, as claimed by Portugal, for the 
exercise of its sovereignty over the enclaves, and subject to the regulation 
and control of India. 

As regards armed forces, armed police and arms and ammunition, the 
position is different. 

It appears that during the British period up to 1878 passage of armed 
forces and armed police between British and Portuguese possessions was 
regulated on a basis of reciprocity. No distinction appears to have been 
made in this respect with regard to passage between Daman and the 
enclaves. There is nothing to show that passage of armed forces and 
armed police between Daman and the enclaves or between the enclaves 
was permitted or exercised as of right. 

Paragraph 3 of Article XVIII of the Treaty of Commerce and Extra- 
dition of 26 December 1878 between Great Britain and Portugal laid down 
that the armed forces of the two Governments should not enter the Indian 
dominions of the other, except for the purposes specified in former Treaties, 
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or for the rendering of mutual assistanee as provided for in the Treaty 
itself, or in consequence of a formal request made by the Party desiring 
such entry. Subsequent correspondence between the British and Portu- 
guese authorities in India shows that this provision was applicable to 
passage between Daman and the enclaves. 

It is argued on behalf of Portugal that on twenty-three occasions during 
the years 1880-1889 Portuguese armed forees crossed British territory 
between Daman and the enclaves without obtaining permission. In this 
connection, it should be observed that on 8 December 1890 the Government 
of Bombay forwarded to the Government of Portuguese India a complaint 
to the effect that ‘‘armed men in the service of the Portuguese Government 
are in the habit of passing without formal request through a portion of 
the British Pardi taluka of Surat en route from Daman to Nagar-Aveli 
and back again. It would appear that the provisions of Article XVIII 
of the Treaty are thus violated.”’ In his letter of 22 December 1890 ad- 
dressed to the Governor of Bombay, the Governor-General of Portuguese 
India stated: ‘‘On so delicate a subject I request leave to observe that 
Portuguese troops never cross British territory without previous permis- 
sion,’’ and went on to add: ‘‘ For centuries has this practice been followed, 
whereby the treaties have been respected and due deference shown to the 
British Authorities.’’ The statement that this practice concerning the 
passage of armed forces from the territory of one State to that of the 
other had continued over a long period even before the enclaves came into 
existence finds support, for instance, in a Treaty of 1741 between the 
Marathas and the Portuguese which contained the following provision: ‘‘ A 
soldier of the Sarkar {Maratha ruler] entering the territory of Daman 
will do so only with the permission of the Firangee [Portuguese]. If a 
soldier of the Firangee were to enter the territory of the Sarkar, he will 
do so only with the permission of the Sarkar. There is no reason to enter 
without permission. ’’ 

In consequence of the British complaint that passage of armed men 
between Daman and the enclaves took place in contravention of Article 
XVIII of the Treaty of 1878 and of the reply of the Governor-General 
of Portuguese India of 22 December 1890, a certain amount of further 
correspondence took place and the matter was concluded with the as- 
surance contained in the letter of the Seecretary-General of the Government 
of Portuguese India dated 1 May 1891, in which he stated: ‘‘His Ex- 
celleney thanks you for the communication with regard to the circumstances 
in which the matter is placed, and requests me to state that on the part 
of this Government injunctions will be given for the strictest observance 
of the provisions of Article XVIII of the Anglo-Portuguese Treaty.”’ 

The Court is not concerned with the question whether any violation of 
the relevant provision of the Treaty in fact took place. Whether any 
such violation did or did not take place, the legal position with regard 
to the passage of armed forces between Daman and the enclaves appears 
clearly from this correspondence. 


1960 | JUDICIAL DECISIONS 687 


The requirement of a formal request before passage of armed forces 
could take place was repeated in an agreement of 1913. 

With regard to armed police, the position was similar to that of armed 
forces. The Treaty of 1878 regulated the passage of armed police on the 
basis of reciprocity. Paragraph 2 of Article XVIII of the Treaty made 
provision for the entry of the police authorities of the parties into the 
territories of the other party for certain specific purposes, e.g., the pur- 
suit of criminals and persons engaged in smuggling and contraband prac- 
tices, on a reciprocal basis. An agreement of 1913 established an arrange- 
ment providing for a reciprocal concession permitting parties of armed 
police to cross intervening territory, provided previous intimation was 
given. An agreement of 1920 provided that armed police below a certain 
rank should not enter the territory of the other party without consent 
previously obtained. 

An agreement of 1940 concerning passage of Portuguese armed police 
over the Daman-Silvassa (Nagar-Aveli) road provided that, if the party 
did not exceed ten in number, intimation of its passage should be given 
to the British authorities within twenty-four hours after passage had taken 
place, but that ‘‘If any number exceeding ten at a time are required so 
to travel at any time the existing practice should be followed and coneur- 
rence of the British authorities should be obtained by prior notice as 
heretofore.”’ 

Both with regard to armed forces and armed police, no change took place 
during the post-British period after India became independent. 

It would thus appear that, during the British and post-British periods, 
Portuguese armed forces and armed police did not pass between Daman 
and the enclaves as of right and that, after 1878, such passage could only 
take place with previous authorization by the British and later by India, 
accorded either under a reciprocal arrangement already agreed to, or in 
individual cases. Having regard to the special circumstances of the case, 
this necessity for authorization before passage could take place constitutes, 
in the view of the Court, a negation of passage as of right. The practice 
predicates that the territorial sovereign had the discretionary power to 
withdraw or to refuse permission. It is argued that permission was always 
granted, but this does not, in the opinion of the Court, affect the legal 
position. There is nothing in the record to show that grant of permission 
was incumbent on the British or on India as an obligation. 

As regards arms and ammunition, paragraph 4 of Article XVIII of 
the Treaty of 1878 provided that the exportation of arms, ammunition or 
military stores from the territories of one party to those of the other 
“‘shall not be permitted, except with the consent of, and under rules ap- 
proved by, the latter.’’ 

Rule 7 A, added in 1880 to the rules framed under the Indian Arms 
Act of 1878, provided that ‘‘nothing in rules 5, 6, or 7 shall be deemed to 
authorize the grant of licences . . . to import any arms, ammunition or 
military stores from Portuguese India, [or] to export to Portuguese 
India . . . [such objects] . . . except . . . by a special licence.’’ Sub- 
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sequent practice shows that this provision applied to transit between 
Daman and the enclaves. 

There was thus established a clear distinction between the practice per- 
mitting free passage of private persons, civil officials and goods in general, 
and the practice requiring previous authorization, as in the case of armed 
forces, armed police, and arms and ammunition. 

The Court is, therefore, of the view that no right of passage in favour 
of Portugal involving a correlative obligation on India has been established 
in respect of armed forces, armed police, and arms and ammunition. The 
course of dealings established between the Portuguese and the British 
authorities with respect to the passage of these categories excludes the 
existence of any such right. The practice that was established shows 
that, with regard to these categories, it was well understood that passage 
could take place only by permission of the British authorities. This situa- 
tion continued during the post-British period. 

Portugal also invokes general international custom, as well as the general 
principles of law recognized by civilized nations, in support of its claim 
of a right of passage as formulated by it. Having arrived at the con- 
clusion that the course of dealings between the British and Indian authori- 
ties on the one hand and the Portuguese on the other established a practice, 
well understood between the Parties, by virtue of which Portugal had ac- 
quired a right of passage in respect of private persons, civil officials and 
goods in general, the Court does not consider it necessary to examine 
whether general international custom or the general principles of law recog- 
nized by civilized nations may lead to the same result. 

As regards armed forces, armed police and arms and ammunition, the 
finding of the Court that the practice established between the Parties re- 
quired for passage in respect of these categories the permission of the 
British or Indian authorities, renders it unnecessary for the Court to de- 
termine whether or not, in the absence of the practice that actually pre- 
vailed, general international custom or the general principles of law 
recognized by civilized nations could have been relied upon by Portugal 
in support of its claim to a right of passage in respect of these categories. 

The Court is here dealing with a concrete case having special features. 
Historically the case goes back to a period when, and relates to a region 
in which, the relations between neighbouring States were not regulated 
by precisely formulated rules but were governed largely by practice. 
Where therefore the Court finds a practice clearly established between 
two States which was accepted by the Parties as governing the relations 
between them, the Court must attribute decisive effect to that practice 
for the purpose of determining their specific rights and obligations. Such 
a particular practice must prevail over any general rules. 

Having found that Portugal had in 1954 a right of passage over inter- 
vening Indian territory between Daman and the enclaves in respect of 
private persons, civil officials and goods in general, the Court will pro- 
ceed to consider whether India has acted contrary to its obligation resulting 
from Portugal’s right of passage in respect of any of these categories. 
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Portugal complains of the progressive restriction of its right of passage 
between October 1953 and July 1954. It does not, however, contend that 
India had, during that period, acted contrary to its obligation resulting 
from Portugal’s right of passage. But Portugal complains that passage 
was thereafter denied to Portuguese nationals of European origin, whether 
civil officials or private persons, to native Indian Portuguese in the employ 
of the Portuguese Government, and to a delegation that the Governor of 
Daman proposed to send to Nagar-Aveli and Dadra. 

It may be observed that the Governor of Daman was granted the neces- 
sary visas for a journey to and back from Dadra as late as 21 July 1954. 

The events that took place in Dadra on 21-22 July 1954 resulted in 
the overthrow of Portuguese authority in that enclave. This created 
tension in the surrounding Indian territory. Thereafter all passage was 
suspended by India. India contends that this became necessary in view 
of the abnormal situation which had arisen in Dadra and the tension created 
in surrounding Indian territory. 

On 26 July the Portuguese Government requested that delegates of the 
Governor of Daman (if necessary limited to three) should be enabled to 
go to Nagar-Aveli in order to enter into contact with the population, 
examine the situation and take the necessary administrative measures on 
the spot. The request stated that if possible this delegation would also 
visit Dadra and examine the situation there. It mentioned that the dele- 
gation could be routed directly to Nagar-Aveli from Daman and need not 
necessarily pass through Dadra. The Government of India in its reply 
dated 28 July refused this request. The reply stressed inter alia the ten- 
sion that prevailed in the intervening Indian territory, and went on to 
State : 

‘*This tension is bound to increase if Portuguese officials are per- 
mitted to go across Indian territory for the purposes mentioned in 
the note. The passage of these officials across Indian territory might 
also lead to other undesirable consequences in view of the strong 
feelings which have been aroused by the repressive actions of the 
Portuguese authorities. In these circumstances, therefore, the Gov- 
ernment of India regret that they cannot entertain the demand of 
the Portuguese authorities for facilities to enable them to send a dele- 
gation from Daman to Dadra and Nagar-Aveli across Indian terri- 
tory.’’ 

In view of the tension then prevailing in intervening Indian territory, 
the Court is unable to hold that India’s refusal of passage to the proposed 
delegation and its refusal of visas to Portuguese nationals of European 
origin and to native Indian Portuguese in the employ of the Portuguese 
Government was action contrary to its obligation resulting from Portugal’s 
right of passage. Portugal’s claim of a right of passage is subject to 
full recognition and exercise of Indian sovereignty over the intervening 
territory and without any immunity in favour of Portugal. The Court is 
of the view that India’s refusal of passage in those cases was, in the cir- 
cumstances, covered by its power of regulation and control of the right 
of passage of Portugal. 
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For these reasons. 

THE Court, 

by thirteen votes to two, 
rejects the Fifth Preliminary Objection ; 

by eleven votes to four, 
rejects the Sixth Preliminary Objection ; 

by eleven votes to four, 
finds that Portugal had in 1954 a right of passage over intervening Indian 
territory between the enclaves of Dadra and Nagar-Aveli and the coastal 
district of Daman and between these enclaves, to the extent necessary for 
the exercise of Portuguese sovereignty over the enclaves and subject to the 


regulation and control of India, in respect of private persons, civil officials 
and goods in general; 


by eight votes to seven, 


finds that Portugal did not have in 1954 such a right of passage in respect 
of armed forees, armed police, and arms and ammunition ; 


by nine votes to six, 


finds that India has not acted contrary to its obligations resulting from 
Portugal’s right of passage in respect of private persons, civil officials and 
goods in general. 

Done in English and French, the English text being authoritative, at the 
Peace Palace, The Hague, this twelfth day of April, one thousand nine 
hundred and sixty, in three copies, one of which will be placed in the 
archives of the Court and the others transmitted to the Government of 
the Portuguese Republic and to the Government of the Republic of India, 
respectively. 

(Signed) HELGE KLAEsTaD, 


President. 


(Signed) GARNIER-COIGNET, 
Deputy-Registrar. 


The Preswent and Judges BaspevaNnt, Bapawi, KoJEVNIKov and 
SprROPOULOS append Declarations to the Judgment of the Court. 


Judge WELLINGTON Koo appends to the Judgment of the Court a state- 
ment of his Separate Opinion. 


Judges WINIARSKI and Bapaw! append to the Judgment of the Court 
a statement of their Joint Dissenting Opinion. Judges ARMAND-UGON, 


d 
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MorENO QurInTANA and Sir Perey SPENDER and Judges ad hoc CHaGuLa and 
FERNANDES append to the Judgment of the Court statements of their Dis- 
senting Opinions. 


(Initialled) H. K. 
(Initialled) G.-C. 


NOTES 


Tariffs and customs—zone of origin—strict construction in criminal 
prosecution 


The Tariff Act? required imported articles to be marked to show the 
ultimate purchaser the English name of the country of origin. A Treasury 
Regulation * in 1946 specified Germany for all parts of Germany. Pur- 
suant to Presidential directive to suspend reductions of customs duties 
from Soviet-dominated areas, a new Treasury Regulation,’ headed ‘‘ Tariff 
Status,’’ directed that Soviet-zone imports should be so labeled. De- 
fendants were prosecuted for removing such identification after importa- 
tion and substituting Germany before sale to purchasers. Dismissal of 
the information by the District Court was affirmed on the ground the new 
regulation did not clearly make defendants’ actions a criminal offense. 
U. 8. v. Mersky, 80 8. Ct. 459, 361 U.S. 431 (U.S. Sup. Ct., Feb. 23, 1960, 
Clark, J.; Frankfurter, Harlan, and Stewart, J.J., dissented on the ques- 
tion of direct appeal). 


Condemnation of Indian lands—treaties 


A license issued by the Federal Power Commission authorized the flood- 
ing of lands of the Tuscarora Indians. The Court of Appeals* ordered 
exclusion of these lands from the license. The Supreme Court reversed, 
holding, inter alia, that the lands in question were not covered by any 
treaty. Federal Power Commission v. Tuscarora Indian Nation, 80 8. Ct. 
043, 362 U.S. 99 (U.S. Sup. Ct., March 7, 1960, Whittaker, J.; Brennan, 
J., concurred in result; Black, J., dissented in an opinion joined by the 
Chief Justice, and Douglas, J.). 


Interpretation—eztraterritorial application—alien employees abroad 
of air carrier 


The inapplicability of the Air Carrier Amendment* to the Railway 
Labor Act*® to alien employees based abroad was affirmed, Per Curiam, 
Air Line Stewards, etc., Ass’n. v. Trans World Airlines, Inc., 273 F. 2d 
69 (U.S. Ct. A., 2d Cir., Dee. 14, 1959). Decision below noted in 54 
A.J.L.L. 190 (1960). Accord, 267 F. 2d 170 (U.S. Ct. A., 8th Cir., 1959, 
cert. denied, 80 S. Ct. 208, 361 U.S. 901 (1959)). 

119 U.S.C. § 1304. 2T.D. 51527. 

*T.D. 53210, 4265 F. 2d 338 (D. C. Cireuit). 

545 U.S.C. § 181. 645 U.S.C. § 151 et seq. 


—— 
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Indispensable party—nonquota visas 


In Wen Cheuk v. Esperdy, 178 F. Supp. 787 (U.S. Dist. Ct., S.D.N-Y., 
Nov. 23, 1959, Levet, D.J.), the Secretary of State was held to be an in- 
dispensable party in a suit for a declaratory judgment against the District 
Director of Immigration and Naturalization Service, seeking a declaration 
of eligibility for nonquota immigrant visas. 


Territorial waters—taxation—fishing within Peruvian-claimed waters 
not within foreign country 


Petitioner, a U.S. taxpayer, fished in claimed Peruvian territorial waters 
under Peruvian regulations, and claimed that his time spent fishing outside 
three miles and within two hundred miles should be counted towards 
“presence in Foreign Country’’ for purposes of See. 911 (a)(2) of the 
Internal Revenue Code of 1954, or, alternatively, that he was constructively 
present. The Tax Court denied both contentions, holding the court must 
recognize only the territorial limits of a foreign country which are recog- 
nized by the Executive Branch. The court also held he was not a ‘‘resi- 
dent’’ of Peru during this period within Sec. 911 (a)(1) of the 1954 Code. 
Souza v. Commissioner, 33 T.C. No. 93 (Tax Court, Feb. 8, 1960, Black, 
J.). 


Estates—distribution of funds in custody of Surrogate 


This was a petition for an order compelling executors to pay 25% of 
distributee’s share for attorney’s fees, and to pay said attorney as at- 
torney in fact monthly sums to be used for sending food and clothing 
packages to distributees in Hungary. The distributive shares were being 
withheld by the Surrogate.” The order was denied. In re Geiger’s Estate, 
195 N.Y.S. 2d 831 (N.Y. Ct. of Appeals, Dee. 30, 1959, Dye, J.; Froesse! 
and Fuld, J.J., dissenting). 


Right to religious property—First Amendment—Soviet domination 


In an ejectment action to recover possession of St. Nicholas Cathedral 
in New York City, possession was awarded to the U.S. group and denied 
to the Archbishop appointed by the Moscow Patriarch, on the grounds 
that said Patriarch is subordinate to the Soviet Government, and that the 
First Amendment of the Constitution prevents a foreign government from 
interfering but does not prevent adjudication of property rights of a re- 
ligious society. Saint Nicholas Cathedral of R.O. Church v. Kreshik. 
196 N.Y.S. 2d 655 (N.Y. Ct. of Appeals, Dec. 30, 1959, Conway, C./.: 
Desmond, Fuld, and Burke, J.J., dissenting). 


Injunction—foreign divorce proceedings 


In Arpels v. Arpels, 193 N.Y.S. 2d 754 (Sup. Ct., App. Div., 1st Dept. 
Dec. 8, 1959, Bergan, J.; McNally, J., dissenting), plaintiff wife, 0 


7 Sec. 269, Surrogate’s Court Act. 


_ 
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Monaco, who had previously obtained a separation judgment in New 
York, sought to enjoin defendant husband, a French national, from con- 
tinuing divorce proceedings in France which were commenced by service 
on her while ‘‘temporarily sojourning’’ in Paris. The injunction was 
denied. 


Nationality—citizenship—duress in foreign army service—voting in 
foreign election 


Yellin was born in Palestine in 1936 of an American citizen mother. 
After many years in the United States he went to Israel in 1951 on an 
American passport, attended high school there, and then decided to return 
to the United States. His passport was renewed in 1954. For departure 
from Israel, he needed an Israeli exit visa, which was refused on the 
ground that, under Israeli law, he automatically acquired Israeli national- 
ity at the age of 15, and that he was subject to induction as a resident 
of Israel. He was inducted and served with the Israeli armed forces. 
The American Consulate in Israel told Yellin he had lost his nationality. 
Relying on this statement, he cast a blank ballot in an Israeli election. 
The U.S. Embassy issued a certificate of loss of nationality in 1957, ap- 
proved by the State Department in 1958, based on service in a foreign 
army. The Board of Review, Passport Office of the State Department, 
on appeal, reversed the action, holding that Yellin did not expatriate 
himself either by his army service or by voting in the foreign election 
under the cireumstances.® 


BRITISH AND COMMONWEALTH DECISIONS * 


Exchange control—bill of exchange—-Treasury permission to pay re- 
quired—Exchange Control Act 1947 (10 & 11 Geo. 6 C. 14)—Sec- 
tion 33 (1) and Schedule Part IV, par. 4—implied term in con- 
tract consent to pay not obtained—accrual of right to payment— 
action in England by holder outside scheduled area 


Swiss holders in due course of a bill of exchange and thus residing 
ofitside the scheduled area of Exchange Control Act, 1947, presented the 
bill of exchange for payment and claimed it had been dishonored by re- 
fusal of appellant to pay. The defense was raised that the Exchange 
Control Act prevented payment unless Treasury consent had been ob- 
tained and that until such consent was obtained, the bill of exchange was 
not due (Section 33(1)). It was held that if a debt is due and sued upon, 
Schedule IV, par. 4, prevents lack of Treasury consent to payment being 
raised as a defense for non-payment of a debt. Here the bill of exchange 
had become due and a writ had been issued. The maker will therefore 
have to pay the amount due into court where it will be kept until Treasury 


SBy letter of Feb. 18, 1960, to his counsel, Gustav Jacoby of New York, who 
furnished the information to the editor. 

*The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to these decisions is gratefully acknowledged. 


n 
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consent to its withdrawal is obtained. Contract & Trading Co. (Southern) 
Ltd. v. Barbey and Others, [1959] 3 All E.R. 846, [1960] 2 W.L.R. 15 
(House of Lords, Viscount Simond, Lords Goddard, Radeliffe and Cohen; 
Lord Keith dissenting, Nov. 30, 1959). 


Jurisdiction—service of writ out of jurisdiction—Rules of Supreme 
Court, Order 11, rule 1 (e)—cargo to be shipped to U.K. port at 
option of holder of bill of lading—ship sunk prior to exercise of 
option—breach of contract within jurisdiction 


Plaintiffs held bills of lading from a Costa Rica corporation which was 
to load sugar in Cuba and ship it to a United Kingdom port to be nomi- 
nated by the plaintiffs. Prior to such selection being made by the plain- 
tiffs, the ship was sunk. It was held that, until a port was nominated, it 
could not be said that the contract was to have been performed within the 
jurisdiction of the English courts so as to enable a writ to issue under 
R.S.C. Order 11, rule 1 (e). Plaintiffs could have nominated any port 
in England, Seotland or Northern Ireland, and it was thus not possible 
to claim a breach occurred in all English ports. Cuban Atlantic Sugar 
Corp. v. Compania de Vapores San Elefterio Limitada, [1959] 2 L1.L.Rep. 
505, [1960] 2 W.L.R. 26, 1 All E.R. 141 (Court of Appeal, Hodson and 
Ormerod, L.JJ., Nov. 24, 1959). 


Act of State—India—State of Junagadh administered but not yet 
incorporated into India—land grant by previous ruler revoked by 
Indian administrator—claim to act within laws of state not de- 
fensible as an act of state—action by administrator an act of state 


In November, 1947, the Nawab of Junagadh State left for Pakistan, and 
administrative chaos resulted in the State Council requesting the Indian 
Government to take over the administration of the State. An administra- 
tor was appointed who, as one of his acts, revoked a grant of land made 
by the Nawab. In January, 1949, after a referendum, the State of 
Junagadh joined the State of Saurashtra and was incorporated into India. 
the people receiving Indian citizenship. The respondent, a subsequent 
purchaser of the land from the grantee, attacked the revocation of the 
grant, and the defenses raised were (1) act of state and (2) that the 
administrator had all the powers of the Nawab, who, under Junagadh 
law, could have revoked such grant. On appeal to the Supreme Court of 
India this second defense, rejected by the High Court of Saurashtra. 
was not pleaded. M. Hidayatullah. J., giving the judgment of the court. 
upheld the contention of the Government of Saurashtra that the revocation 
of the grant was an act of state. After comparing the French and conti- 
nental interpretation of the term ‘‘act of state’’ with that adopted in the 
English legal system. which he held to have been inherited by India, the 
learned judge found that the alleged act of state here involved an alien 
outside the state. Thus there was here a ‘‘catastrophie change constituting 
a new departure ’’ which is neither grounded in law nor does it pretend to 
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be so. Despite their subsequently expressed desire, the peoples of 
Junagadh were not Indian citizens at the time. The fact that the 
Dominion Government allowed the existing laws to continue is irrelevant 
and did not make the Dominion Government subject to such laws. All 
rights uncer those laws were held at the pleasure of the Sovereign. It is 
only when the Sovereign can be said to have purported to act within such 
law that ‘‘act of state’’ ceases to afford a plea in defense. Before that 
stage is reached, a government may be influenced by the existing laws, 
rights and obligations but is not governed or bound by them. Thus the 
action of the administrator was an act of state and not justiciable in a 
municipal court. The State of Saurashtra v. Memon Haji Ismail Haji 
Valimohammed, 46 A.I.R. 1959 Supreme Court 1383 (Supreme Court of 
India, 8.R. Das, C.J., N.J. Bhagwati and M. Hidayatullah, J.J., Aug. 4 
1959). 


Conflict of laws—marriage in Pakistan Embassy in Washington, D. C. 
—marriage according to Muslim rites dissolved according to Muslim 
rites—jurisdiction of court of British Columbia to decree nullity 


Petitioner, a German national living in British Columbia, went to 
Washington, D. C., where she went through a ceremony of marriage with 
a Muslim member of the Embassy staff domiciled in Pakistan. The 
marriage ceremony was performed in the Embassy according to Muslim 
rites, t.e., potentially polygamous. Subsequently the petitioner returned 
to British Columbia and while there received a Muslim bill of divorcee 
which would validly dissolve a Muslim marriage between a Muslim and a 
non-Muslim. There was no evidence before the court whether such mar- 
riage would be valid by the lex loci celebrationis, the law of the District 
of Columbia. The British Columbia Supreme Court held that it had 
jurisdiction to grant a decree of nullity and could make a declaration 
of the marital status of the petitioner, where no ancillary relief was being 
claimed, for the petitioner is domiciled in British Columbia. Semble, the 
Embassy marriage was invalid for non-conformance with the local law or, 
alternatively, if the Embassy marriage was valid, then so was the bill of 
divorce which terminated it. Khan (otherwise Worresck) vy. Khan, 21 


D.L.R. (2d) 171 (British Columbia Supreme Court, Manson, J.. Aug. 7 
1959). 


Marriage—validity of marriage—interlocutary divorce made absolute 
by nune pro tune to date of interlocutory decree—subsequent mar- 
riage entered into prior to such decree being made absolute—recog- 
nition of foreign retroactive legislation 


A marriage of respondent entered into in California in 1926 was subse- 
quently dissolved by an interlocutory divorce decree in 1930, which ex- 
pressly stated that it did not dissolve the marriage until the interlocutory 
decree was made final. In 1935 the respondent married the petitioner, 
and the interlocutory decree was made final in 1939. By a statute of 
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California, passed on the day following the marriage of respondent to 
petitioner, the marriage could be made final as from the date of the inter- 
loeutory decree. This the respondent requested after the final decree had 
been granted her and she obtained such relation back in her divorce decree. 
It was held that it would be contrary to policy for a court in British 
Columbia to recognize retroactive legislation of another jurisdiction en- 
acted subsequent to the marriage of the respondent. Thus the retroactivity 
of the final divorce decree would not be recognized, so that at the time 
the petitioner married the respondent, she was still lawfully married to 
another spouse. Ambrose v. Ambrose, 21 D.L.R. (2d) 722 (British Co- 
lumbia Supreme Court, McInnes, J., Nov. 3, 1959). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING 
WITH THE ENEMY 


Tag v. Rogers, 80 8S. Ct. 615, 362 U.S. 904 (Feb. 29, 1960), cert. denied: 
decision below, 54 A.J.I.L. 188 (1960); Woo Lai Chun v. U.S., 274 F. 2d 
708 (9th Cir., Jan. 20, 1960), letters not described in search warrant 
mentioning shipments of herbs and medicines were not admissible, con- 
viction was reversed; Loomis v. Priest, 274 F. 2d 513 (5th Cir., Feb. 8. 
1960), fuel oil cargo aboard an Italian navy vessel was seized by U.S. 
forces in 1941 and sold; quantum merutt action in 1959 is barred by two- 
year statute of limitation; Schrager-Singer v. Attorney General of U.S., 
271 F. 2d 841 (Dist. of Col. Cir., Nov. 5, 1959), Rumanian national is not 
entitled to the return of a vested bank deposit of Hungarian blocked bank 
account; Chase Manhattan Bank v. United China Syndicate, Ltd., 180 
F. Supp. 848 (S.D.N.Y., Jan. 27, 1959), Treasury license permitting entry 
of judgment is needed where accounts are blocked pursuant to foreign as- 
sets control regulations; Pantzer v. Rogers, 180 F. Supp. 659 (E.D.N.Y., 
Dee. 4, 1959), testimony is needed on the issue of whether plaintiffs 
were trustees in an action for return of property vested in the Alien 
Property Custodian; U. 8S. v. Broverman, 180 F. Supp. 631 (S.D.N-Y.. 
Nov. 25, 1959), indictment charging willful importing of hog bristles 
from China other than Formosa was sufficient; Jn re Ginn’s Estate, 347 
Pac. 2d 467 (Sup. Ct. Mont., Nov. 27, 1959), evidence sustained a finding 
of reciprocity of inheritance or transfer between the United States and 
Yugoslavia as of date of decedent’s death; In re Christoff’s Estate, 347 
Pac. 2d 57 (Sup. Ct. Ore., Dee. 2, 1959), eligibility of non-resident alien 
to take from decedent’s estate is determined by the presence of a reciprocal 
right under foreign law as of the date of death of decedent. 


AMERICAN CASES ON NATIONALITY 


Citizenship. U.S. v. Hoellger, 273 F. 2d 760 (2nd Cir., Jan. 13, 1960), 
‘*relieved from service’’ means effectively relieved; alien who has actually 
served was not effectively relieved though induction was delayed; Lew 
Moon Cheung v. Rogers, 272 F. 2d 354 (9th Cir., Oct. 29, 1959), blood 
grouping tests given plaintiff and alleged parents rebutted prima facie 
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ease of citizenship; Rogers v. Patokoski, 271 F. 2d 858 (9th Cir., Nov. 
16, 1959), lack of knowledge of United States citizenship prevented 
plaintiff’s activities in Finland from expatriating him; U.S. v. Ching Doong 
Art, 180 F. Supp. 446 (E.D.N.Y., Jan. 4, 1960), due process is not denied 
when citizenship is in issue in a criminal proceeding based in part on de- 
fendant’s improper action as alien; Lem v. Rogers, 180 F. Supp. 445 
(E.D.N.Y., Nov. 2, 1959), an alien with a certificate of citizenship, charged 
in criminal proceedings with offenses including fraud in procuring citizen- 
ship and failing to register as alien, was denied an injunction to com- 
pel the government to proceed in civil court on these issues; Strupy v. 
Herter, 180 F. Supp. 440 (E.D.N.Y., Jan. 28, 1960), the government 
failed to show continuity of stay for five years in foreign state. 

Naturalization. U.S. v. Profaci, 274 F. 2d 289 (2nd Cir., Jan. 12, 
1960), government’s evidence was insufficient to establish that defendant 
had understood the question and had fraudulently concealed the fact of 
foreign arrest; Cawley v. U.S., 272 F. 2d 443 (2nd Cir., Nov. 23, 1959), 
time of detention in United States hospitals is includable as a part of the 
aggregate time ‘‘served honorably or with good conduct’’; U.S. v. Sison, 
272 F. 2d 366 (9th Cir., Oct. 23, 1959), credit on residence for military 
service could not be tacked on to alien’s one-year actual residence ; Petition 
of Castrinakis, 179 F. Supp. 444 (D. Md., Dee. 23, 1959), the requirement 
that an alien be a resident of the State preceding petition is to facilitate 
investigation ; petitioner’s residence in another State is sufficient for this 
purpose; Petition of Orphanidis, 178 F. Supp. 872 (N.D.W.Va., Dee. 8, 
1959), conduct showing illegal sales of liquor and arrests for other offenses 
sufficed to rebut the requisite proof of ‘‘good moral character’’; Petition 
of Hai Guan Han, 178 F. Supp. 199 (S.D.N.Y., Nov. 12, 1959), an alien 
who enlisted in the U.S. armed services in Australia is not entitled to avail 
himself of summary procedures of statute. 

Deportation. Torres v. US., 80 8. Ct. 675, 362 U.S. 921 (March 21, 
1960), cert. denied; Arrellano-Flores v. Hoy, 80 S. Ct. 673, 362 U.S. 921 
(March 21, 1960), cert. denied; Kimm v. Hoy, 80 S. Ct. 667, 361 U.S. 
807 (Oct. 12, 1959), cert. granted; Babouris v. Esperdy, 80 S. Ct. 662, 
362 U.S. 913 (March 7, 1960), cert. denied ; Chan Wing Cheung v. Hagerty, 
80 S. Ct. 660, 362 U.S. 911 (Maren 7, 1960), cert. denied; Tie Sing Eng 
v. Esperdy, 80 S. Ct. 73, 205, 361 U.S. 840, 904 (Nov. 23, 1959), cert. 
denied, rehearing denied; U.S. ex rel. We Shung v. Esperdy, 274 F. 2d 
667 (2nd Cir., Feb. 15, 1960), order dismissing writ of habeas corpus 
challenging validity of exclusion order, affirmed; Petsche v. Clingan, 273 
F. 2d 688 (10th Cir., Jan. 4, 1960), an alien is deportable under a Federal 
statute providing for deportation after conviction of crimes involving 
moral turpitude; Kahook v. Johnson, 273 F. 2d 413 (5th Cir., Jan. 11, 
1960), as alien knew the effect of his request would exempt him from 
military service, it was not necessary that he know that the statute at- 
tached disqualification; Ying v. Rogers, 180 F. Supp. 618 (Dist. of Col., 
Feb. 10, 1960), Hong Kong is a ‘‘country’’ within the statute; a warrant 
without naming the country does not prevent aliens from being deported 
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if they had knowledge; U.S. v. Rangel-Perez, 179 F. Supp. 619 (S.D. Cal., 
Dee. 9, 1959), where issue of alienage is fully and fairly litigated to a 
final determination in a prior proceeding, the Government may invoke 
collateral estoppel and presumption of continuance of alien status; Hee 
Chan v. Pilliod, 178 F. Supp. 793 (N.D. LIL, Nov. 25, 1959), non-immigrant 
alien understood what was said, his own admissions supported the ad- 
ministrative finding of deportability, and there was no violation of due 
process. 

Miscellaneous. U.S. v. Lo Duca, 274 F. 2d 57 (2nd Cir., Jan. 21, 1960), 
where the defendant pleaded guilty to unlawfully entering the United 
States in a manner to elude immigration officers, the Court of Appeals is 
without power to review or revise the sentence within statutory limits; 
Ramos v. Diaz, 179 F. Supp. 459 (S.D. Fla., Dee. 18, 1959), under a treaty 
excluding political offenses, the status of the offense is determined by 
circumstances of the crime at time of its commission; AKlekamp v. Blaw- 
Knox Company, 179 F. Supp. 328 (8.D. Cal., Dee. 23, 1959), by Venezuelan 
law, the termination of a contract with notice and payment of certain 
expenses provided in the contract is not a breach; Venezuelan law is ap- 
plied under conflicts principles; Wen Cheuk v. Esperdy, 178 F. Supp. 787 
(S.D.N.Y., Nov. 23, 1959), a declaratory judgment for approval of non- 
quota immigrant visas was denied where the Secretary of State was an 
indispensable party, noted above, p. 692. 


BOOK REVIEWS AND NOTES 


Great Britain, War Office. The Law of War on Land: being Part III of 
the Manual of Military Law.* By Sir Hersch Lauterpacht. London: 
I1.M. Stationery Office, 1958. pp. xxvi, 374. Index. 16 s. 


In 1904, the British War Office published, in discharge of its obligation 
under Article 1 of Convention No. II of The Hague of 1899, a manual 
entitled The Laws and Customs of War on Land, which had been prepared 
by Professor T. E. Holland of Oxford. This manual was in 1912 replaced 
by a new and more extensive work, in the preparation of which Colonel 
J. E. Edmonds and Professor Oppenheim of Cambridge collaborated.’ 
It was this manual, as revised in 1936,? which furnished guidance to the 
land forces of Great Britain during the second World War. 

This sound pattern of collaboration by the War Office and a distinguished 
authority on international law has been maintained in The Law of War 
on Land, which was written by Sir Hersch Lauterpacht, then Whewell 
Professor of International Law in the University of Cambridge, with the 
assistance of Lieutenant-Colonel G.I.A.D. Draper of the Directorate of 
Army Legal Services, the War Office. The new volume, although based 
on the work of Colonel Edmonds and Professor Oppenheim, is of ma- 
terially greater length than the earlier manuals on this subject, thanks to 
the meticulous attention paid by the author to the Geneva Conventions of 
1949 and to the important accretions to the law provided by the war 
crimes trials of the second World War. A grateful War Office has printed 
much of the volume in the same type used for standard clauses on the re- 
verse of commercial documents and has bound the whole with a shoelace. 

Owing, no doubt, to the difficulties of securing inter-governmental agree- 
ment, the present volume and the United States’ The Law of Land War- 
fare * have not altogether satisfied the high hopes entertained on both sides 
of the Atlantic that the two manuals should speak as one on certain im- 
portant principles of the law of war.* For example, on the doctrine of 
superior orders, concerning which agreement seemed particularly desirable, 
the British manual states that obedience to a superior order or to a national 
law ‘‘affords no defence to a charge of committing a war crime,’’* while the 


*Amendments No. 1 (1958) add to the Manual the text of the Geneva Conventions 
Act, 1957, with notes, and of the Royal Warrant governing the maintenance of 
discipline among prisoners of war, 1958, and supply the necessary cross-references 
to these instruments. 

1Land Warfare; An Exposition of the Laws and Usages of War on Land, for the 
Guidanee of Officers of His Majesty’s Army (1912). 

*See Manual of Military Law 234-314 (6th ed., 1914); and Manual of Military 
Law, Ch. XIV (7th ed., 1929), as revised by Amendments (No. 12) (1936). 

8’ Department of the Army Field Manual 27-10 (1956). 

*See Baxter, ‘‘The Cambridge Conference on the Revision of the Law of War,’’ 
47 AJ.ILL. 702 (1953). 5 Par. 627. 
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United States manual recognizes the defense only if the accused did not 
know or could not have been expected to know that the order given him 
was unlawful. Such disparities as this in the doctrine of these two 
major Powers are persuasive evidence of the necessity of providing a 
single manual on the law of war on iand for the forces to be made available 
to the North Atlantic Treaty Organization in time of war. The existence 
of as many versions of the international law of war as there are members 
of the Organization may be expected to breed uncertainty, confusion, and 
disrespect for the law. If such a joint manual were to be prepared, would 
not the great authority of the British manual commend it as the proper 


starting point for such an enterprise? 
R. R. Baxter 


La Proteccién ala Poblacion Civil en Tiempo de Guerra. By José Antonio 
-astor Ridruejo. Zaragoza: Universidad de Zaragoza, 1959. pp. iv. 
318. Ptas. 80. 


Under the excellent leadership of Professor Luis Garcia Arias the Uni- 
versity of Saragossa has, since the end of the second World War, sponsored 
several series of volumes dealing with war from a military and legal point 
of view. There are the two volumes on the History of War and the five 
volumes on Modern War. Now a new series on Humanitarian Laws of 
War is being started, dedicated to the study of the four new Geneva Con- 
ventions of August 12, 1949. The book under review, the first of the new 
series, studies the fourth Geneva Convention of 1949 on the Protection 
of the Civilian Population in Time of War. Based on all the documents, 
the preparatory work and the whole literature, it gives a detailed analytical 
and critical study; it is a very good book. 

In an historical introduction the author surveys briefly the treatment of 
the civilian population in time of war from antiquity to the present day, 
the classic doctrine from Victoria to Vattel, and gives a résumé of the 
development of the ‘‘Geneva Law’’ from 1864 to 1949. 

The fourth Geneva Convention of 1949 is then studied in detail. The 
author fully recognizes its novelty, its merits and the progress realized, 
but he also calls attention to the many lacunae, the many reservations 
and the fragmentary character of the convention. In spite of its title, it 
deals neither with the protection of the whole civilian population nor with 
the protection of the civilian population against all dangers, but rather 
only against illegal and arbitratory decisions of authorities in enemy and 
occupied territory. 

There follows a detailed study of the 1956 Draft Rules of the Interna- 
tional Committee of the Red Cross as adopted at the New Delhi Conference. 
These Draft Rules purport to protect the whole civilian population 
against the gravest danger threatening it, the danger by the application 
of arms, particularly of indiscriminate use of modern arms of mass destruc- 
tion. The author holds that the fundamental principle of the Draft Rules 


6 Par. 509. 
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is the principle of military necessity. Hence, attacks against the civilian 
population as such are forbidden; the use of arms of mass destruction, 
which cannot be controlled, is prohibited. Attacks against military ob- 
jectives are allowed. Hence, the concept of the ‘‘military objective,’’ 
as defined in the Rules, a concept which contains also ‘‘human’’ military 
objectives, is basic. Although the concept of the ‘‘civilian population”’ 
is not defined, the Rules exclude the persons protected by the first three 
Geneva Conventions. For the author the ‘‘civilian population’? meant by 
the Draft Rules is the population which does not constitute the ‘‘ human 
military objective’’ as defined by the Rules. The civilian population in 
this sense, ¢.g., war workers and scientists, must not be attacked in their 
homes ; ‘‘area bombings’’ are forbidden, but attacks against military ob- 
jectives are allowed, hence also, e.g., against war factories and laboratories, 
even if members of the civilian population in this sense are in or near 
them. 

The Spanish author holds that the highest principles of the Draft Rules 
are norms of natural law; therefore—and here we cannot follow him— 
they are already legally binding, whether or not adopted by the states, 
although he strongly wishes to see these norms of natural law transformed 
into rules of positive law; but he does not underestimate the difficulty of 
foreseeing whether the New Delhi Project will lead to a new convention 
under the present political conditions of the world. 


JoseF L. Kunz 


First Colloquium on the Law of Outer Space. The Hague, 1958. Edited 
by A. G. Haley and Welf Heinrich, Prince of Hanover. Vienna: 
Springer-Verlag, 1959. pp. v, 126. $4.50. 


This volume resulted from the ninth meeting of the International Astro- 
nautical Federation, held in The Netherlands in August, 1958. Due to 
the nature of the proceedings it adds little that is new to the voluminous 
(and somewhat repetitive) flow of articles on space law problems of recent 
years. It does, however, provide an introductory sample of the problems 
discussed in the literature from a varied range of perspectives, since it 
includes the thoughts of several leading space lawyers from a number 
of nations. 

Among the longer articles is one by Mr. Haley himself, who devotes 
his time principally to a discussion of the problem of usurpation of radio 
channels by transmissions from space vehicles, and makes some interesting 
suggestions for meeting this evil, which was also discussed in the ITU’s 
Radio Consultative Committee in late 1959. He also summarizes the many 
theories advanced for the determination of a usable dividing line between 
airspace and outer space. Stephen Gorove and John Cobb Cooper also 
contribute useful short surveys of the problem of defining airspace and 
the extent of national sovereignty. 

Two of the most interesting papers are by American legislators, Congress- 
man Fulton and Senator Keating, who address themselves to policy eon- 
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siderations. They review events in detail through the summer of 1958, 
and both suggest programs of international co-operation going beyond the 
quite cautious policy thus far pursued by the American Government. 
Their call is for programs of co-operation, however, and not for inter- 
nationalization or broad international controls except, perhaps, for controls 
over the filing of space vehicle flight plans, use of radio frequencies, return- 
to-earth covenants, and the pooling of scientific knowledge. The United 
Nations Ad Hoc Committee on the Peaceful Uses of Outer Space subse- 
quently made somewhat similar suggestions in its report to the General 
Assembly. Senator Keating’s stimulating address has been reprinted in 
the American Bar Association Journal (January, 1959), and also appears, 
as do some of the other shorter comments included in the proceedings, such 
as those by Eilene Galloway and George Feldman, in that most useful 
volume, Space Law—A Symposium, printed in December, 1958 by the 
Senate's Special Committee on Space and Astronautics. 

Among the many other brief comments of special interest to Americans 
are those by Aldo Cocca of Argentina on the legal status of the moon, 
Jean Rivoire of France on the need for an international space agency 
and a broad new law for this ‘‘entirely new realm’’ of outer space, and M. 
Smirnoff of Yugoslavia on the need for changes in the Chicago Convention 
on Civil Aviation to avoid conflict with proposed rules governing space 
flight. No Russian lawyers were present. 

The meeting was a good idea. It is to be hoped that future discussion 
sessions will be more oriented to specific themes and, consequently, perhaps 
more fruitful of original contributions. 

Howarp J. TAUBENFELD 


Symbolae Verzijl. The Hague: Martinus Nijhoff, 1958. pp. viii, 453. 
Gld. 24.75. 


This volume, presented to Professor J. H. W. Verzijl of the University 
of Utrecht on his 70th birthday, contains 29 essays, 22 in English and 7 
in French, by well-known European international jurists. The collection 
is preceded by an appreciation of Verzijl’s work and personality by 
Jonkheer van Eysinga, and ends with a 20-page bibliography of Verzijl’s 
writings up to 1958. 

Four of the articles are historical. Jules Basdevant throws interesting 
light on the origin of the concepts of the freedom of the seas and the 
maritime belt in a review of Franco-Dutch diplomatie correspondence early 
in the 17th century. H. Van Buuren presents a European view of the 
Monroe Doctrine and ‘‘manifest destiny’’ which may surprise some Ameri- 
eans. Paul Guggenheim traces the emergence in the 16th century of a 
positive international law, appropriate to a society of independent nations, 
from the classical and medieval concepts of jus naturale and jus gentium 
appropriate to a universal empire. Especially interesting is the brief 
essay by the late Max Huber on the place of the law of nations in the 
history of mankind. The interdependence of the states of the world and 
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the destructiveness of war, both consequent upon technological progress, 
make ‘‘mere coexistence in space’’ impossible and war intolerable; conse- 
quently ‘‘international law, once the Cinderella of jurisprudence, has 
moved to the central place in the history of mankind.’’ At the present 
stage of that history both big and little states need ‘‘an efficient and 
active community of nations.’’ 

Four articles deal with theoretical problems of international law. Sir 
Gerald G. Fitzmaurice discusses the sources of international law, dis- 
tinguishing between the sources of obligation and the sources of law, and 
between the evidences, the formal sources, and the material sources. Dif- 
fering from the enumeration of sources in Article 38 of the Statute of the 
International Court of Justice, he refuses to consider treaties as ‘‘formal’’ 
sources of international law, though they are sources of international obliga- 
tions. They may also, he admits, occasionally be ‘‘evidence’’ or even a 
‘‘material source’’ of a developing rule of customary law. On the other 
hand, he considers ‘‘natural law’’ a formal source of international law, 
since it alone accounts for the validity of the rule, Pacta sunt servanda, 
which gives legal authority to ‘‘consent,’’ considered by the positivists 
as the ultimate source of international law. 

Gesina H. J. Van der Molen believes that the present crisis in the law 
of nations springs from the tendency for regionalism to subtract from the 
necessary universality of international law. Lord MeNair examines, in 
the light of many precedents, the concept of sovereignty, especially in rela- 
tion to treaties, noting that ‘‘sovereignty is not a precise term and 
belongs more to political science than to law.’’ He considers ‘‘inde- 
pendence a preferable term because it is more descriptive, more factual, 
and less inclined to raise the blood pressure of the person who uses it.’’ 
Soon after the reviewer had read this, he happened to read the speech 
made by French President DeGaulle at Dakar on December 13, 1959, be- 
fore representatives of several African states of the French Community. 
DeGaulle said: ‘‘The state of Mali is going to assume what some call the 
position of independence, and which I prefer to call that of international 
sovereignty because it corresponds better with the necessities of today. 
Complete independence does not in reality belong to anyone.’’ Apparently 
the jurists and politicians need to get together on their semantics. 

Sir Hersch Lauterpacht re-examines the concept of the completeness 
of international law. Both practice and theory, he believes, demonstrate 
that there are no ‘‘gaps’’ in that law which would permit an international 
court to refuse judgment (non liquet) in a case over which it has jurisdic- 
tion. He agrees that the application of international law is not capable 
of settling all international controversies, because a state may base its 
demands on political, economic, social, or other non-legal grounds, thus 
asking, not for the application of law, but for a change of law, a function 
which a court cannot undertake. In this connection Judge Lauterpacht 
considers whether, if the application of law leads to hardship in the 
particular circumstances of a case, an international tribunal should make 
recommendations, deemed consonant with moral justice, to the party 
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that wins the ease. He weighs the arguments pro and con, and suggests 
that such recommendations may sometimes be useful, but he insists that a 
court can never be an adequate instrument of ‘‘peaceful change.”’ 

Half a dozen of the essays deal with particular phases of international 
law: ‘‘The Status of Individuals,’’ by P. M. Drost; ‘‘The Significance of 
Territory,’’ by Georges Scelle; ‘‘The Status of Governments and States’’ 
(which Dutch courts have been unusually willing to determine from facts 
regardless of recognition or non-recognition by the political departments 
of government), by A. J. P. Tammes; ‘‘ International Rivers,’’ by Charles 
Boasson ; ‘‘The Distinction between Territorial and Internal Waters,’’ by 
John Colombos; and ‘‘The Definition of Aggression,’’ by B. V. A. Réling. 

Six of the articles deal with particular territories or cases: Limburg, 
by J. P. D. Van Banning; Andorra, by Charles Rousseau; the South 
Moluceas by H. J. Roethof; Moroccan Capitulations, by P. E. J. Bomli; 
the Nile waters, by C. A. Pompe; and the Oscar Chinn case, by J. L. F. 
Van Essen. These discussions lead to the exposition of several general 
propositions, such as the meaning of ‘‘self-determination of peoples’’ and 
‘the open door’’ in colonial areas, and the principles for apportioning the 
waters of international rivers. 

Seven articles discuss international procedures and organizations, in- 
eluding conciliation, by Plinio Bolla; ‘‘Commissions of Experts,’’ by 
Baron F. M. Van Asbeck; ‘‘The Compulsory Jurisdiction of the Inter- 
national Court of Justice under the Atomic Energy Statute,’’ by J. J. 
Dolleman; ‘‘Weighted Voting,’’ by C. L. Patijn; ‘‘The Court of the 
European Steel and Coal Community,’’ by B. J. Valentine; ‘‘ Aspects of 
the International Labor Organization,’’ by J. J. M. Van Der Ven; and 
‘‘The Status of Experts in that Organization,’’ by W. J. B. Versfelt. 

Finally two articles deal with war and neutrality. W. P. J. Pompe 
discusses the jurisprudence of the special court set up by The Netherlands 
to deal with war crimes during World War II, and Alfred Verdross dis- 
cusses the role of neutrality in contemporary international law with 
special reference to Austria. These stimulating essays elucidate interna- 
tional law as seen by many of its most distinguished practitioners. 


QuINcyY WRIGHT 


Universal Copyright Convention. An Analysis and Commentary. By 
Arpad Bogsch. New York: R. R. Bowker Co., 1958. pp. xx, 279. 
Index. $12.00. 


For a century the United States gave no copyright protection to the 
published works of non-resident foreigners. Piracy of such foreign 
works was not inhibited by our law. This insular policy was halted by 
the Chace Act of 1891. Thereafter the United States, through a combina- 
tion of domestic law, many bilateral arrangements, and a few multilateral 
conventions, extended a measure of protection to the works of nationals 
of a considerable group of foreign countries. But this country has never 
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adhered to any of the conventions of the Bern Union which bind a large 
part of the world. Bern adopts the general principle of ‘‘national treat- 
ment,’’ the principle that each contracting country shall accord the same 
protection to works covered by convention as it grants to domestic works. 
In addition, however, it lays down certain absolute prescriptions or stand- 
ards. Influential American interests have objected to some of these obliga- 
tory provisions which are thought to go against the grain of traditional 
American attitudes toward copyright. For example, Bern provides for 
copyright without formality, whereas American law has generally insisted 
on a variety of formal requirements. Our long-standing rule conditioning 
copyright of stated classes of works on their manufacture in this country 
has also been a great sticking point. 

The Universal Copyright Convention (U.C.C.), adopted by an inter- 
governmental conference under UNESCO sponsorship at Geneva on Sep- 
tember 6, 1952, is more palatable to this country than the Bern conven- 
tions in that it superimposes few prescriptions on the fundamental prin- 
ciple of national treatment, and even those prescriptions are of such a 
kind or have been so modulated as not to be very unsettling to American 
copyright habits. Thus the U.C.C. tends against formal prerequisites, 
but it gives leave to a contracting country to require that published works 
within the convention carry a simple copyright notice as a condition of 
local protection. This notice, however, obviates any requirement of local 
manufacture. The pressure of our typographical unions for guaranties 
against foreign competition had sufficiently abated in the 1950’s to make 
this feature of the U.C.C. politically viable. By dint of several ac- 
commodations and compromises the U.C.C. emerged as an acceptable docu- 
ment with somewhat fewer teeth in it than the Bern Convention. The new 
convention was not intended to undereut Bern or other existing interna- 
tional arrangements. <A sizeable number of countries, including the 
United States and some Bern Union members, have now adhered to the 
U.C.C, 

Dr. Arpad Bogsch, who acted as secretary of the Geneva Conference 
and is at present legal adviser to the U.S. Copyright Office, has taken up 
the provisions of the U.C.C. one by one and examined their intrinsic mean- 
ing, as well as their connection with each other and the whole. Dr. Bogsch 
concentrates on the convention itself and does not dwell at length on back- 
ground or adjacent law and practice. In less skilled hands such a textual 
analysis might have turned out thin. But Dr. Bogsch has a superior 
discernment bred of experience. He sees a good deal in the seemingly 
straightforward language of the U.C.C. that would escape the normal 
eye, and he has uncovered a nest of intriguing questions of structure and 
interpretation, some of which will be worth careful study if the convention 
should be revised. A good sample of Dr. Bogsch’s technique is the chapter 
analyzing Article XVII and the relevant Appendix Declaration, which 
seek to relate the U.C.C. to the conventions of the Bern Union. The book 
would probably be hard going for a reader coming to the U.C.C. without 
some previous acquaintance with its general lines and its place in the 
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complex of international copyright law. For the more knowledgeable the 
book is a useful exercise that will enrich understanding. 

Dr. Bogsch expresses the optimistic belief that ‘‘the Geneva Conference 
was but a first step towards a truly universal copyright system. By 
gradual revisions of the Universal and Bern Conventions, one day, a 
single multilateral treaty, equally acceptable to all countries of the world, 
will emerge. Qut vivra, verra.’’ (p. Vi.) 

BENJAMIN KAPLAN 


Immaterialgiiterrecht. Vol. 1. By Alois Troller. Basel and Stuttgart: 
Helbing & Lichtenhahn, 1959. pp. xvii, 576. Index. DM. 52. 

Urheberrecht und Urhebervertragsrecht nach Oesterreichischem, Deutschem 
und Schweizerischem Recht. By Max Rintelen. Vienna: Springer Ver- 
lag, 1958. pp. xv, 496. Index. $11.45; DM. 48; $288. 

Die internationale Regelung des Rechts der ausiibenden Kiinstler und 
anderer sogenannter Nachbarrechte. By Philipp Mohring, with the 
collaboration of Martin H. Elsasser. Berlin and Frankfurt a.M.: Franz 
Vahlen GmbH, 1958. pp. 160. DM. 12. 

Jurisprudenz auf dem Holzwege. By Alois Troller. Berlin and Frankfurt 
a.M.: Franz Vahlen GmbH, 1959. pp. 100. DM. 7.50. 

Kulturabgabe und Kulturfonds. By Erich Schulze. Berlin and Frankfurt 
a.M.: Franz Vahlen GmbH, 1959. pp. 156. DM. 14.50. 

Copyright Act, 1956 (Deutsche Uebersetzung). Mit einer Einfiihrung von 
S.J. Rubinstein. Berlin and Frankfurt a.M.: Franz Vahlen GmbH, 195s. 
pp. 256. DM. 19. 


Without any pretense of doing justice to these publications, the following 
announcements simply wish to bring some recent works in German to the 
attention of readers interested in the national and international protection 
of intellectual and industrial property rights. 

Professor Troller’s Immaterialgiiterrecht is the first volume of what he 
describes as the second edition of his treatise on Swiss law of industrial 
property which appeared in 1948. In fact, however, this book is vastly 
different from the original textbook. The author not only steps beyond 
the boundaries of his national law, showing a thorough familiarity with 
the law of patents, trademarks, designs, copyright and competition in the 
other civil-law countries; he also devotes a considerable part of the volume 
to a philosophic and dogmatic exploration of the principles underlying 
the protection of intangible property rights. Questions of international 
protection are discussed only briefly. 

Professor Rintelen’s work is a comparative study of Austrian, German 
and Swiss law of copyright and copyright contracts. These three German- 
speaking countries have always practiced a lively exchange of ideas in all 
fields of the law, and a comparison of their laws in a given field is almost 
a natural thing for a specialist. The author includes in his comprehensive 
study a discussion of the so-called ‘‘neighboring rights,”’’ 7.e., rights of 
performing artists, of broadcasters and manufacturers of records (section 
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18). A special section is devoted to international copyright protection 
(section 20), in particular, the Bern Convention and the Universal Copy- 
right Convention of 1952, to which the United States is a party. 

The study by Professor Méhring and M. H. Elsisser deals with the 
narrower problem of international protection of performing artists and 
other ‘‘neighboring rights.’’ The authors analyze the two international 
drafts presently under discussion, viz., the Monaco Draft adopted jointly 
by UNESCO and the Bern Union on the one hand, and the Geneva Draft 
of the International Labor Office on the other. They reach the conclusion 
that both drafts are unacceptable. In their view the problems of the three 
groups (performing artists, makers of records, and broadcasters) cannot 
properly be solved with the aid of copyright concepts. They argue that 
the protection of performing artists is a matter of social and labor legisla- 
tion, and the rights of the other two groups can be adequately protected 
by rules on unfair competition. Theirs is a stimulating, well-reasoned dis- 
cussion, Which the reader can more easily follow with the aid of the full 
texts of the earlier Rome Draft, the Monaco and Geneva Drafts, and a 
synopsis, all in the Appendix. 

The monograph by Troller on Jurisprudenz auf dem Holzwege covers 
the same subjects as Moéhring’s study, and is as critical of the two drafts 
as Moéhring, but for different reasons. Legal theory of the last decades, 
in his opinion, has reached a dead end in straying from the clear-cut path 
of copyright and seeking separate ‘‘neighboring rights.’’ Performing 
artists, to the extent that they create works of art through their interpreta- 
tion, can be protected by copyright provisions; the interests of the record 
industry and the broadcasting companies can be treated according to the 
rules of industrial property law. Troller is deeply concerned that the 
proposed conventions sanction a serious discrimination against the creative 
performing artist in favor of the industrialist. 

Erich Schulze pleads for the abolition of the time limit of copyrights 
and, as a provisional measure, for the introduction of a ‘‘domaine public 
payant’’ for those works whose copyright has already expired. The idea 
is not entirely new; a number of countries have adopted it in one form 
or another (see the summaries in Part IV); and the Bern Bureau as well 
as UNESCO have included it in their program. The basic idea is that of 
a levy imposed on publishers of free books or producers of free works, 
to be paid into a ‘‘cultural fund’’ which is available for the support of 
the heirs of the author or composer and of creative artists in general. 

German students of copyright law will welcome the translation of the 
English Copyright Act of 1956, which S.J. Rubinstein, a London solicitor, 
has provided with a very useful introduction (pp. 11-76). The difficult 
task of translating English statutory language into German is on the whole 
carried out with skill and understanding. Nevertheless it would be de- 
sirable to have the original side by side with the German text, even though 
that creates a problem of space. 

M. Scnocn 
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Les Nationalisations a l’Etranger. Publié sous la direction de Henry 
Puget. Paris: Recueil Sirey, 1958. pp. ix, 350. Fr. 2,000. 


The book, the second in a series, Les Nationalisations en France et @ 
l’Etranger, published under the auspices of the French Center of Com- 
parative Law at Paris University, deals with nationalizations in England, 
Bulgaria, Hungary, Poland, Czechoslovakia, Iran and Communist China. 
In the preface (p. iii), the editor, State Counselor Henry Puget, charac- 
terizes nationalizations as ‘‘transfer or attribution of activities which were 
or could have been either free or merely controlled, into a sector reserved 
to the State or organism created by the State’’ (trans.). 

The material submitted is not so much a presentation of the legal prob- 
lems involved as a most interesting description of the legislative history, 
and the economy of the various enterprises. The British example com- 
prises three chapters, a general one by Professor W. A. Robson of the 
University of London, and two others on the transportation systems and 
the British Broadcasting Corporation. Bulgaria is dealt with by Professor 
Constantin Katzarov of the University of Sofia, a well-known authority on 
Communist viewpoints; the development of nationalization in Yugoslavia 
is presented by Professor Nikola Stjepanovie of the University of Bel- 
grade. The contributions on Czechoslovakia, Hungary and Poland refer 
to official source material and thereby afford opportunities for further 
research, whereas the article on the Iranian oil nationalization deals with 
the familiar facts known from the proceedings before the International 
Court of Justice. 

Of special interest is the contribution on Communist China by Dr. Siu 
Kia-pei of the French National Center of Scientific Research. He notes 
that the first object of the Chinese nationalizations was ‘‘to transform pri- 
vate enterprises into mixed enterprises, i.e. managed jointly by the State 
and the former (capitalist) owner under the State’s control; such trans- 
formation is a kind of camouflaged nationalization’’ (p. 335) in order to 
show ‘‘that the former owners have not been dispossessed, but have to 
manage their enterprises jointly with the State’’ (p. 341, trans.). 

The substantial amount of factual material on the legislative history 
of the nationalizing countries and the many economic data make the book 
a valuable contribution to the increasing literature on various aspects of 
foreign nationalizations. 

MartTIN DoMKE 


Le Statut Légal des Non-Musulmans en Pays d’Islam. By Antoine Fattal. 
Beirut: Institut de Lettres Orientales de Beyrouth, 1958. pp. xvi, 373. 


This handsomely presented volume, one of a series of monographs pub- 
lished by the Beirut Institute of Oriental Letters, offers the reader a careful 
study of the legal position of non-Moslem subjects in the world of Islam 
from the date of the Hegira (A.D. 622) until the arrival of the Ottomans 
in the Near East. 

A preliminary chapter on the origins and sources of the regime under 


1960] BOOK REVIEWS AND NOTES 709 


study is followed by a methodical examination of the treaties concluded 
with the neighboring tribes during the life of the Prophet and the ensuing 
Caliphates. The author then proceeds with an extended analysis of the 
various elements involved in the system of dimma—a term which stands 
for the special regime (the Regime of Faith) under which protection was 
extended to non-Moslem subjects, who were known as dimmis (in Spain 
the term was confined to Jews). Under this regime the legal personality 
of the dimmis was recognized, together with their right to reside in 
Islamic territory. They were further guaranteed various liberties—pub- 
lie and private, but not political. The price of these benefits was varied, 
but in general took the form of the payment of a tax and submission to 
Moslem authority. It is to an examination of the extent, the nature and 
the varying applications of these privileges that the author devotes the 
greater part of his work, examining in turn such questions as personal 
liberties—family law—economice freedom—spiritual liberty—civil liberties 
—military service and public office, and concluding with a survey of the 
complicated problem of taxation. 

While the substance of this volume is strictly limited to the period indi- 
cated, the general reader will probably be most interested in the con- 
cluding chapter of the work in which the author surveys briefly the decline 
of the non-Moslem regime, leading to its merger in the regime of the 
capitulations—the final traces of which were swept away in Turkey by the 
Treaty of Lausanne in 1923 and in Egypt thirteen years later. 

While one or two points may invite the challenge of Moslem scholars, 
as, for instance, the author’s reference to the present position of Islamic 
teaching as concerns the doctrine of the Holy War (the Jihad), the work 
is essentially non-controversial—scholarly in tone and richly documented. 
It is a valuable contribution to our understanding of one of the most 
interesting phenomena in the history of the Middle East. 

JASPER Y. BRINTON 


International Law and the United Nations. Eighth Summer Institute on 
International and Comparative Law, University of Michigan Law School, 
June 23-28, 1955. Ann Arbor: University of Michigan, 1957. pp. 
xii, 566. 


One is exceedingly grateful for the publication of the distinguished 
proceedings of the Summer Institute on International and Comparative 
Law which was held at the University of Michigan in June, 1955, and 
devoted to lectures and comments upon topics dealing with international 
law and the United Nations. One finds in this volume representative con- 
tributions from almost every leading international jurist in the United 
States today. This provides the best compendium profile in print of the 
study, scholarship, and practice which comprise contemporary interna- 
tional legal studies in this country. It is impossible to indicate more than 
the broad outlines of coverage in this brief review; but it should be empha- 
sized that in the course of the 16 major addresses and 21 extended com- 
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ments, one will encounter valuable discussion of almost every issue of 
current importance in the field. 

Considerable attention was accorded by participants to problems that 
surround developing methods appropriate to accommodate the expanded 
scope of the modern law of nations. The general tenor of approach can 
be indicated by a remark made by Professor Philip C. Jessup: ‘‘I would 
like to emphasize that there are such varied matters that there is op- 
portunity for every type of personal inclination and skill to be utilized 
in expanding our field of knowledge and understanding of the interna- 
tional process.’’ Many speakers enunciated variations of a theme that 
was at the center of Professor Milton Katz’s paper on ‘‘New Vistas in 
International Law’’: ‘‘It is good that the shape of international legal 
studies should correspond to the shape of the events and relationships in 
which the law is rooted.’’ A parallel stress was upon the need to shift the 
scholarly focus from the study of rules to the consideration of problems. 
The systematic achievements and difficulties of Professors MeDougal’s and 
Lasswell’s efforts in this direction provoked frequent comment by various 
participants; hence Professor MecDougal’s own account of his endeavor, 
followed by a perceptive comment by Professor Lissitzyn, is especially 
interesting. Academicians will be attracted by the imaginative attention 
given to problems of teaching method and research by Professors Briggs, 
Riesenfeld, Wright, Sohn, MacChesney, Dainow, Stanger, Bishop, and 
others. 

The volume contains a very useful series of papers devoted to an evalua- 
tion of the United Nations. Some of the most interesting contributions 
ean be listed to suggest the orientation: ‘‘Constitutional Developments of 
United Nations Political Organs’’ by Professor Erie Stein; ‘‘Trends in 
the United Nations’’ by the late Professor Clyde Eagleton; ‘‘The Veto 
and the Security Council’’ by Professor Leo Gross; ‘‘The United Nations 
After a Decade’’ by the Hon. Ernest A. Gross; and ‘‘Charter Revision; 
The Realistic View’’ by Professor Louis B. Sohn. 

A reading of this volume will provide reassuring evidence that in the 
field of international legal studies many of the hundred flowers are be- 
ginning to pass from bud to bloom. 

Ricwarp A. 


The United Nations as a Political Institution. By H. G. Nicholas. New 
York and London: Oxford University Press, 1959. pp. x, 222. Index. 


$3.40. 


Mr. Nicholas has performed a weleome service by writing a book on 
the United Nations which is at once informing and highly readable. As 
he explains in his foreword, he is not concerned with judging the Organi- 
zation in terms of its success or failure in achieving its goals, but rather 
with examining and explaining its processes and its politics. Though his 
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major interest hitherto has been in American and British political institu- 
tions, this has not on balance handicapped him in writing this book. 
Rather he has turned it to his advantage by utilizing his knowledge of 
domestic political process and his fresh approach to the United Nations 
to provide us with insights and characterizations which the scholar more 
accustomed to the international scene might miss. To be sure, there are 
certain perils in this approach which Mr. Nicholas has not entirely 
avoided, but on balance the result is very much on the credit side. 

Well over half the book is devoted to describing the structure and work- 
ing of the principal organs of the United Nations. The chapters on the 
Security Council, the General Assembly, and the Secretariat are among 
the best brief descriptions of the way these organs function that this re- 
viewer knows. The characterization of the General Assembly and of the 
peculiar nature of its activity on pages 121-122 is particularly deserving 
of attention. The other three principal organs—covered in one chapter— 
come off less well. This is partly the inevitable result of treating them all, 
with the specialized agencies thrown in for good measure, in a chapter of 
23 pages. In defense of his brevity, Mr. Nicholas warns that he will 
have ‘‘little to say’’ about the substantive functions of these organs ‘‘save 
in so far as these affect their place and movement in the U.N. political 
system.’’ One cannot help feeling that the ‘‘little’’ is not enough for 
the adequate appreciation of their réle in the total United Nations political 
process. Certainly one cannot get a full understanding of the processes 
and polities of the United Nations without some indication of how the re- 
sponsible organs deal with such matters as the economic, social and 
political development of underdeveloped territories. 

By concentrating his attentions to the extent that he does on the organs 
of the United Nations, Mr. Nicholas inevitably neglects to some extent the 
over-all unifying aspects of the United Nations. He refers without elabora- 
tion to the canons of behavior which Members have agreed to observe. 
He discusses the procedure of organs but does not give sufficient attention 
to the totality of the process by which the United Nations performs its 
more important functions. He recognizes the importance of the rdéle of 
Members, and gives excellent brief descriptions of the attitudes of three 
leading Members. In a book of this size more, perhaps, cannot be asked, 
but one can wish that more of the same quality could be said on the atti- 
tudes of other influential Members and established groups. There are 
sound comments on voting, but little is said on voting behavior and par- 
ticularly on the extent to which equality of voting power is modified in 
practice by the special influence of certain Members. 

It is fair to conclude that for the most part the limitations of Mr. 
Nicholas’ book are due to the limitations of the task he sets for himself. 
What he has done is certainly stimulating and refreshing. One can only 
hope that he will again feel the urge to take a good look at the United 
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Nations as a political institution and to do so in a larger frame of refer- 
ence. What he has done whets one’s appetite for more. 


LELAND M. GoopriIcH 


Le Droit de la Communauté Européenne du Charbon et de l’Acier: Une 
Etude des Sources. By Pierre Mathijsen. With English Summary. The 
Hague: Martinus Nijhoff, 1958. pp. vi, 208. Index. Gld. 12. 


This study tries to fill the gap in the Treaty establishing the European 
Coal and Steel Community with respect to the sources of law to be applied 
by the Court of Justice of that Community. The treaty confers upon 
the Court the function ‘‘to ensure the rule of law in the interpretation 
and application of the present Treaty and of the regulations for its execu- 
tion.’’ It does not say, however, which law is supposed to rule the Com- 
munity. Is it international law, or national law, or perhaps joint munici- 
pal law? 

In the first place, of course, the law to be applied is found in the treaty 
itself and in the various instruments (annexes, protocols and conventions) 
accompanying it. The law provided in the treaty itself has been aug- 
mented by several later agreements conferring upon the Court of the 
Community jurisdiction to decide disputes relating to their interpretation 
or application. 

The treaty itself speaks of ensuring the rule of law in the interpretation 
and application of regulations for its execution, but it does not provide 
explicitly for appeals to the Court in ease of regulations violating the 
treaty. Such appeals are allowed only with respect to ‘‘decisions and 
recommendations.’’ The author gets around this difficulty by saying 
that regulations really constitute decisions, and that appeals can, therefore, 
be brought against them (p. 40). The Court’s power to annul recommenda- 
tions is identical to that relating to decisions, and the author concludes, 
therefore, that ‘‘from the point of view of sources of law’’ there is no 
difference between them: ‘‘both impose obligations upon their addressees 
and both constitute norms applicable within the Community’’ (p. 60). 
He reaches this conclusion in the face of a provision, quoted by him in this 
very connection, that ‘‘decisions shall be binding in every respect,’’ but 
recommendations shall be binding only ‘‘with respect to the objectives 
which they specify but shall leave to those to whom they are directed 
the choice of appropriate means of attaining these objectives’’ (Article 
14 of the treaty). 

In addition to the sources of law derived directly from the treaty, the 
author considers the réle to be played in the Community by international 
law and by the national laws of the six member states. These systems of 
law are to be applied, of course, when the treaty itself contains a reference 
to them; various legal terms used in the treaty must be interpreted in 
accordance with the legal systems from which they have been borrowed. 
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For instance, the legal capacity of the Community in each of the member 
states is to be measured by ‘‘the most extensive legal capacity pertaining 
to the legal persons in that country,’’ while the international capacity of 
the Community ‘‘necessary to exercise its functions and to achieve its 
purposes’’ must depend on relevant rules of international law. When 
the treaty uses such an expression as ‘‘détournement de pouvoir,’’ it has 
to be interpreted in accordance with rules existing in the administrative 
law of the member states. 

The general principles of law accepted by the domestic laws of these 
states have also proved helpful to the Court in cases where gaps were 
found to exist in the treaty law of the Community. The cases, however, 
in which this happened were principally disputes between the organs of 
the Community and their employees, and the problems faced by the Court 
of the Community were not much different from those encountered by the 
administrative tribunals of the United Nations and of other international 
organizations. The author does not seem to be acquainted, however, with 
the practice of these tribunals, and his conclusions about the uniqueness 
of the Court’s judgments in this area are not really justified. 

In general, it may be said that the author is on firmer ground when 
dealing with the puzzling problems of the law of the Community, but that 
some of his conclusions about more general questions of international law 
are not as carefully thought through. His draft of an article for the 
treaty, in which he specifies in more detail the sources of law to be applied 
by the Court, constitutes an interesting modification of the provisions 
embodied in the Statute of the International Court of Justice. He has 
made good use of the existing literature on the subject and of the judg- 
ments of the Court of the Community, and his study is accompanied by 
an extensive bibliography. Those who are interested in the law of the 
Community should find this book a stimulating experience. 


Lovis B. SouHn 


Foreign Relations of the United States. Diplomatic Papers, 1941. Vol. 
IV: The Far East. Washington, D. C.: Government Printing Office, 
1956. pp. iv, 1044. Index. $4.50. 

Diplomatic Papers, 1942: China. Washington, D. C.: Government Print- 
ing Office, 1956. pp. v, 782. Index. $3.75. 

Diplomatic Papers, 1945: The Conferences at Malta and Yalta. Wash- 
ington, D. C.: Government Printing Office, 1955. pp. Ixxviii, 1032. In- 
dex. $5.50. 


These volumes contain a vast amount of information for the general 
reader as well as the analyst of international relations. 

American-Japanese relations during the period covered were in the 
main concerned with attaining a peaceful settlement between the two 
countries. Well over half of the 1941 volume is concerned with such 
efforts. Diplomacy appeared to be fair game for anyone, with priests 
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(1941, The Far East, Vol. IV, pp. 148, 527), newspaper editors (7bid., 
p. 49), and the implacable Secretary of the Treasury, Morgenthau (vbid., 
pp. 606-613), offering solutions and attempting to draft agreements. It 
is worthy of note that Japanese immigration into the United States was 
treated in the official draft agreements (ibid., pp. 145, 216). In one draft 
the United States would have endeavored to obtain agreement from the 
British to eede Hong Kong back to China (ibid., pp. 623-624). Mr. 
Hornbeck, State Department Adviser on Political Relations, was more of a 
realist, and noted that the Japanese were only attempting to gain time. 
Mr. Hornbeck warned that if we allowed ourselves to be ‘‘fooled’’ into 
basing our security on Japanese pledges ‘‘there may come fatality”’ 
(ibid., pp. 190-191). Ambassador Grew reported on January 27, 1941, 
that a number of sources had heard that, in the event of trouble with the 
United States, the Japanese planned ‘‘to attempt a surprise mass attack 
on Pearl Harbor using all of their military facilities’’ (ibid., p. 17). 

The China volume reports on Sino-American affairs at a time when 
the government had retreated to the interior with China’s power and 
morale reaching a low ebb. Serious efforts were made by the United 
States to keep China in the war by means of loans (1942, China, pp. 419 
ff.), lend-lease (ibid., pp. 573 ff.), and the maintenance of supply routes 
(ibid., pp. 591 ff.). The Chinese were reported to be both amused and 
chagrined by Mr. Willkie’s courting of the press to the extent that he 
neglected his responsibilities toward his official hosts during his visit to 
Chung King (ibid., pp. 162-165). Lauchlin Currie sent a letter to Presi- 
dent Roosevelt on behalf of Madame Chiang Kai-shek requesting that 
Owen Lattimore be allowed to remain three or four months longer in 
China (ibid., p. 46). Great Britain was willing to co-operate with the 
United States in relinquishing extraterritorial rights in China, but Anthony 
Eden made it clear that his government was not prepared to relinquish 
any rights in regard to Hong Kong (ibid., p. 403). 

The documents on the Malta and Yalta Conferences are rather disap- 
pointing. A goodly portion of the volume is devoted to preparations for 
the conferences, military discussions in regard to the European war and 
the Briefing Book papers. The latter are most useful in determining 
United States policy before the Yalta Conference. However, in view 
of James Byrnes’ statement that Roosevelt did not make use of such 
materials, it is questionable how much effect these papers actually had 
on the conferences (see James F. Byrnes, Speaking Frankly, p. 23). The 
material brings out quite forcefully that this was personal diplomacy 
rather than teamwork in the formation of policy. Secretary Hull was 
disturbed that President Roosevelt had made the decision on lend-lease 
without even consulting him. He was also concerned over Secretary 
Morgenthau’s activities and informed the latter ‘‘if he (Hull) were 
to be kept out of discussion and the decisions on matters of such an 
important character that he was losing interest in the whole business” 

1945, The Conferences at Malta and Yalta, pp. 138-140, 163). Prior to 
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Yalta, both Great Britain and the United States were prepared to support 
the transfer of large portions of German territory to Poland (cbid., pp. 
94-95, 189, 445, 505). Stalin refused to abandon the Curzon Line as 
Poland’s eastern boundary and remarked that ‘‘Some want us to be less 
Russian than Curzon and Clemenceau.’’ (J/bid., p. 680.) Both Roosevelt 
and Churchill refused to recognize the Soviet-backed Lublin government 
in Poland (ibid., pp. 792, 779). The Three Powers signed an agreement 
on Russia’s entry into the war against Japan whereby Russia was to 
receive the Kuriles, Sakhalin, use of the Manchurian railways and Port 
Dairen (ibid., pp. 769, 984). 

Certain legal aspects of American foreign relations in the volumes under 
review will be of particular interest to the specialist in international law. 
China reported that Japan had engaged in bacteriological warfare on at 
least five occasions by infecting the Chinese population with bubonic plague 
bacilli (1942, China, pp. 30-31). The Chinese Government informed 
President Roosevelt on June 1, 1942, that Japan had used poison gas in 
the war against China. On June 5 the President issued a warning that 
such action against any Member of the United Nations would ‘‘be regarded 
by this Government as though taken against the United States and retalia- 
tion in kind and in full measure will be meted out’’ (ibid., p. 67). The 
legal status of Tibet was somewhat confused. The head of the Far 
Eastern Department of the British Foreign Office objected that the United 
States had ‘‘lumped in’’ Tibet as a part of China in a memo (ibid., p. 145), 
but the United States recognized China as the sovereign power over Tibet 
(ibid., pp. 625, 690). Foreign Minister Matsuoka informed Ambassador 
Grew that the United States might be drawn into the war and that when 
‘confronted by such thought, mere quibbling about the niceties of inter- 
national law, rights or legalities or certain actions lose their value’’ (1941, 
The Far East, p. 199). At Yalta President Roosevelt made the startling 
Statement that ‘‘he did not attach any importance to the continuity or 
legality of any Polish Government since he thought that in some years 
there had in reality been no Polish Government’’ (1945, The Conferences 
at Malta and Yalta, p. 709). Legal Adviser Hackworth in a memorandum 
to the Seeretary of State noted some of the legal difficulties involved in 
the punishment of Nazis for atrocities committed prior to the war, as they 
were ‘‘neither war crimes in the technical sense, nor offenses against inter- 
national law,’’ and that the extent to which they might be violations of 
German law was doubtful (ibid., p. 405). 

These volumes exhibit the usual high standards of editing to be found 
in Foreign Relations. The addition of the ‘‘out of series’’ volume on China 
is a weleome addition to the documents of the period. Actually the volume 
on the Malta and Yalta Conferences does not add greatly to the previously 
published material, but this does not come as any great surprise in view 
of the protests made by Great Britain and the Soviet Union over earlier 
releases by the United States Government of documents concerning these 
conferences. 

Ropert E. CLUTE 
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Documents on German Foreign Policy, 1918-1945. Series C (1933-1937). 
The Third Reich: First Phase. Vol. 1: January 30-October 14, 1933. 
(Pub. No. 6545.) Washington, D. C.: Government Printing Office, 1957. 
pp. lxiv, 962. Appendix. $3.75; Vol. IL: October 14, 1933-June 13, 
1934. (Pub. No. 6750.) Washington, D. C.: Government Printing 
Office, 1959. pp. Ixxi, 929. $3.75; Vol. III: June 14, 1934—March 31, 
1935. (Pub. No. 6848.) Washington, D. C.: Government Printing 
Office, 1959. pp. lxxii, 1157. Appendices. .25. 

Series D (1937-1945). Vol. VII: The Last Days of Peace, August 9- 
September 3, 1939. (Pub. No. 6462). Washington, D. C.: Government 
Printing Office, 1956. pp. lxxvi, 670. Appendices. $3.00; Vol. X: The 
War Years, June 23—August 31, 1940. (Pub. No. 6491.) Washington, 
1). C.: Government Printing Office, 1957. pp. lvi, 615. $2.75. 


The raggedness of these series of documents which have turned up for 
review eloquently illustrates the problems of editing which the British, 
American and French captors of the German archives are encountering 
in sifting the essential story from the documents in over 50,000 bundles. 
It was not until 1957 (Series C, Vol. I, p. 955) that the whole of the 
Foreign Ministry Archives was inventoried, though publication from them 
began in 1949 with the prewar volumes of Series D, of which three more 
volumes are forthcoming. Series C, beginning with the advent of Hitler, 
is planned for six volumes, with three published. 

Though the general title still reads ‘‘1918-1945,’’ no plans exist at 
present for the original Series A and B, intended to cover the years 1918- 
1932, and it is announced that Series D will end with the entrance of the 
United States into the war in December, 1941. The German archives 
captured in 1945 extended back to 1867, putting into the hands of non- 
German editors materials to check the accuracy of the inter-war publica- 
tion, Die Grosse Politik. If that checking is not abandoned, it is, like 
publication of material for years 1918-1932 and 1942-1945, postponed to 
the Greek kalends. The two active Series are obviously the more sig- 
nificant for historical purposes. 

The undertaking is executed by editors in the British Foreign Office and 
the Department of State who, ‘‘on the basis of the highest scholarly ob- 
jectivity,’’ present the documents ‘‘as a source book for the study of his- 
tory, and not as a finished interpretation of history.’’ The task of turning 
thousands of pages of German into reliable English is their first step; the 
board of French editors has a similar task for their limited edition. It is 
intended eventually to remit the original files to the German Government 
so that microfilms are being made of the files. Each printed document is 
identified by a microfilm serial and frame number and, since 1957, the 
microfilms used in a volume are released to scholars in the Public Record 
Office in London and the National Archives in Washington. Any investi- 
gator can therefore go as far as he likes, or the material provides, when 
the deposit of microfilms is complete. 

It is unnecessary to review these volumes in detail, for to do so would 
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entail a transcription of their contents. The prospective user of the 
material may be assured that he can find in them an adequate treatment 
of what he seeks, if the files contained the data. (The economic files on 
the Soviet Union, 1934-1935, for instance, were not available, and the 
Nazi armament record was in part destroyed.) All the volumes carry 
their documents in chronological order, so that a very diligent reader 
could sit, as it were, in Neurath’s or Ribbentrop’s chair and watch German 
foreign relations evolve. Each volume calendars the papers in analytical 
lists by subject, enabling the searcher to follow Germany’s relation to the 
assassination of Austrian Chancellor Engelbert Dollfuss on July 25, 1934, 
or to any other matters in which Berlin concerned itself. All the inquirer 
needs is to know what he wants and its approximate date in order to reach 
what the editors have been able to dig out of the German archives. 

The editors of these volumes have a unique opportunity to disregard 
‘‘top seeret’’ and other classifications and the cautions entailed by foreign 
clearance in the case of publishing national archives. This unwonted 
freedom frequently manifests itself most interestingly in co-ordinating 
Nazi party and propaganda activities with diplomatic and political projects. 
A gratifying feature of the editing is its intimacy. Each volume contains 
an appendix listing the organization of the Foreign Ministry for its period. 
One result is a persistent presentation of material in the setting of the 
persons concerned ; this emphasis on divulging personality of officers seems 
to be justified because of the Nazi peculiarities, though it remains true 
that in general a foreign office ought to be a unit rather than a group of 
prima donnas. 

The freedom of the editors is evidenced by the extent of their annotations, 
which, as explanations, additions or cross-references, are attached to almost 
every item. In spite of the size of the whole undertaking, constriction 
in selection is apparent. Almost literally, no document available elsewhere 
in print is published unless the question of alternative versions is involved. 
For the study of a particular question, this record almost certainly calls 
for using other sources, but sundry tests indicate that the footnotes pro- 
vide adequate references for the speeches and other papers required to 
round out a subject. 

Responsibility for editing these volumes is shared by the British and 
American editors, Series C, Volumes I and II, and Series D, Volume X, of 
the four volumes under review being the American contribution. No dif- 
ference in quality of work is discernible between the two groups. The 
meticulous work of selection and annotation produces in these volumes a 
view of the Hitlerian jungle that is undoubtedly more comprehensible to 
the reader than it was to the German participants, who were so closely 
engaged with its component trees that their view of the entire tangle was 
obseured. 

The three volumes of Series C cover 26 months of the Hitler régime. 
The refocusing of German objectives, domestic and foreign, is indicated in 
Minutes of the Conference of Ministers in the early months of 1933. The 
4-Power Pact of Understanding and Collaboration, Rome, July 15, 1933, 


7 


718 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 54 


and the conclusion of a Concordat with the Vatican on July 20, 1933, 
made Germany look quite normal. But the wrangle in the Geneva Con- 
ference over ‘‘equality’’ of armament changed the promise of the pact by 
the withdrawal of Germany from the League of Nations and the conference 
on October 14, followed by a unilateral program of armament. Nazi 
control over Roman Catholic associations soon led to negotiations over their 
religious and social rights; long continued, they ended in an impasse in 
which the Vatican called the Nazis ‘‘neo-pagans’’ after being told that any 
adjustment with the Reich would not bind the party. Glimmers of future 
subversion in Austria, Czechoslovakia, Danzig and Memel on the Nazi 
Volksdeutsch thesis appear at the instigation of the party. Economic 
policy of the régime got an initial airing at the London Economie Confer- 
ence in June, 1933; trade agreements in 1934 were made with Hungary on 
February 21, Poland on March 15, the Soviet Union on April 9, and Yugo- 
slavia on May 1. The ‘‘high politics’’ of the period centered on the efforts 
to evolve a Central European, or Danube, and an Eastern Pact, on which 
German views were given in a memorandum of September 8, 1934, and a 
draft of March 29, 1935. The Saar plebiscite of January 13, 1935, and 
the negotiations leading up to it were about the only transactions in 26 
months not infected with Nazi ideology. 

Volume VII is perhaps the most important of Series D, covering as it 
does the final pseudo-negotiations before the attack on Poland. ‘‘If the 
Poles again give way,’’ the Foreign Office agent at Danzig wrote on August 
19, 1939, ‘‘then it is proposed to increase the demands still further, so as 
to make agreement impossible.’’ State Secretary Weizsicker approved the 
proposal the next day, adding that pressure must be so applied that ‘‘the 
responsibility for the breakdown of the negotiations, and for all conse- 
quences, falls on Poland’’ (Nos. 119,139). The volume ineludes the in- 
cubation of the Soviet treaty of August 23 and its secret protocol. 
Throughout it makes enlightening reading in a type of diplomacy that 
breeds its own defeat. 

Volume X of Series D covers two months of the period following the 
French Armistice. In addition to the German-Italian relations toward 
France, the English invasion plans (Nos. 177, 220) and the attempts to 
take the Duke of Windsor into camp, it presents mostly the problems of the 
two allies in deciding what they were going to attempt in remaking 
Europe and the Middle East. The Soviet Union faced them with faits 
accomplis in the Baltic states and Bessarabia. The beginnings of the next 
step, the Axis Pact, are shadowed in a memorandum of July 9, 1940, dis- 
cussing co-operation with Japan. 

Denys P. Myers 


A Calendar of Soviet Treaties 1917-1957. By Robert M. Slusser and Jan 
F. Triska. Stanford, California: Stanford University Press, 1959. pp. 
xii, 530. Index. $15.00. 


Soviet treaties and agreements have been hard to find. Over forty years 
many have been kept secret, and even the public ones are not always 


an 


1960 } BRIEFER NOTICES 719 


printed in the official gazette. They emerge on occasion in a less likely 
place months later than announcement of ratification. Not all are pub- 
lished by the United Nations. Robert M. Slusser and Jan F. Triska have 
spent painstaking months at the Hoover Institute on War and Revolution 
piecing the record together from 1917 to 1957, not only for the state agree- 
ments but even for non-governmental agreements. A special chapter lists 
the probable Nazi-Soviet pacts and discusses the reliability of sources. 

Assuming that general treaties prior to 1940 deal with subjects well 
known to students of international polities, the compilers have limited their 
description of subject matter to years since 1940. Obscure earlier treaties 
are, however, described in some detail. In all cases official sources, if any, 
are cited, as well as sources in the daily press. In some cases no text has 
been found. The compilers list the reference. 

Books such as this are designed in aid of research, and they must be 
measured by the quality of their indexing. What do researchers want to 
find in a treaty index? The compilers anticipated that they might want 
all treaties with a given country, and the country index is complete. The 
chronological order of listing assists the historians without further index, 
but the third essential aid is missing. There is no subject matter index, 
although this is essential to the international lawyer. His questions are: 
How has the U.S.S.R. regulated consular affairs, arbitration, cultural rela- 
tions, judicial assistance, postal relations, fisheries, shipping, and many 
other things? The missing index is so important to research and law 
practice that the editors should compile it for sale to those who need it. 
A superb job which should be in every research library needs finishing. 


JOHN N. Hazarp 


BRIEFER NOTICES 


Volkerrecht. By Alfred Verdross. 4th ed. (Vienna: Springer-Ver- 
lag, 1959. pp. xx, 584. Index. $13.55, paper; $14.30, cloth.) Only three 
years after the appearance of the third edition, it became necessary to 
publish a further edition of this important treatise, which has been justly 
called ‘‘not only the best treatise on international law in German, but 
also one of the very best in any language.’’! In revising and enlarging 
it, the author, in collaboration with Professor Karl Zemanek, was guided 
by the desire to satisfy the rising demand for greater scope for and em- 
phasis on the law of international organizations. After mature reflection 
the author decided to maintain the separation in his treatment of general 
international law and the specific law of the organized community of states 
as represented by the United Nations in spite of its near universality, and 
this for three reasons: first, the United Nations was established in ac- 
cordance with, and presupposes the continued validity of, general inter- 
national law; secondly, in matters not regulated by the Charter of the 
United Nations it is necessary to fall back upon general international law; 
and thirdly, general international law comes into its own in eases in which 
Specific norms of United Nations law become ineffective. Thus the right 
to enter into alliances and the status of neutrality, which initially were 


1 Josef L. Kunz in reviewing the third edition in 50 A.J.I.L. 448 (1956). 
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rendered obsolete by the Charter, have been revived in consequence of the 
operational ineffectiveness of the Security Council. All these considera- 
tions appear particularly relevant in view of C. Wilfred Jenks’ vigorous 
advocacy of a thorough revision of the traditional content of textbooks 
and treatises on international law in favor of the law of the organized 
community of states. 


Leo Gross 


Le Droit des Gens ou Principes de la Loi Naturelle. By Emer de Vattel. 
German translation by Wilhelm Euler. (Die Klassiker des Vélkerrechts, 
Vol. III. Ed. by Walter Schatzel. Tiibingen: J. C. B. Mohr (Paul 
Siebeck), 1959. pp. xxxii, 606. Index. DM. 60, paper; DM. 67, cloth.) 
The series of the classics of international law in modern German transla- 
tions was conceived by Professor Schitzel in order to fill a gap in the 
German literature and to make accessible to German students of inter- 
national law the sources which have once again become relevant for the 
development of a modern law of nations. This volume was preceded by 
translations of Grotius and Victoria. Unlike the Carnegie series of the 
Classics of International Law, the German translations do not include 
the original texts, and even footnote material has been omitted to keep the 
cost of printing down and avoid pricing the volumes out of the market. 
Availability of the original texts, however, is indispensable. Professor 
Guggenheim contributes a learned introduction in which the significance 
of Vattel in the development of the literature of, and his contribution to, 
international law are precisely indicated. 

The editor, his collaborators and the publishers are to be congratulated 
for their courageous initiative in the face of serious obstacles. Together 
they are making a substantial contribution to the renaissance of the 
scholarly study of the law of nations in Germany. 

Leo Gross 


The International Law of the Sea. By C. John Colombos. 4th revised 
ed. (London: Longmans, Green & Co., 1959. pp. xvii, 811. Index. 60s.) 
The revised edition of this well-known treatise will be most welcome to stu- 
dents of this special branch of international law.‘ It incorporates the re- 
sults of the 1958 Geneva Law of the Sea oCnference and The Law of Naval 
Warfare promulgated by the U. 8. Chief of Naval Operations in 1955. The 
volume follows closely the arrangement of the previous edition (1954), the 
numbers and titles of chapters remaining identical. The sections were in- 
ereased from 865 to 1002 and the number of pages rose from 695 to 783. 
The Law of Naval Warfare is generally quoted with approval. Bibliog- 
raphy was brought up to date and recent developments, such as the Suez 
crisis of 1956, incorporated. In this connection it is worth noting that the 
author considers the exercise by Egypt of the right of visit and search 
and capture of ships passing through the Canal from or to Israel as 4 
‘‘right of war and an act of hostility’’ and therefore incompatible with the 
1888 Constantinople Convention. Similarly, he regards the nationalization 
of the Universal Company of the Suez Maritime Canal as a breach of the 
1866 Concession and of the 1873 Declaration by the Turkish Government 
not to take any decisions concerning the conditions of passage through the 
Canal ‘‘without previously coming to an understanding with the Principal 
Powers interested therein’ (p. 179). He also deems the Anglo-French 


1 For a review of the first edition (1943) by Lionel H. Laing, see 37 A.J.I.L. 697-698 
(1943). The first and second (1951) editions were published in co-authorship with 
Pearce Higgins. 
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operation of 1956 as ‘‘justified by the necessity to prevent the stoppage of 
traffic in the canal contrary to the established freedom of international 
navigation’’ (p. 180). 

Leo Gross 


La Prova nel Processo Internazionale. 3y Luigi Ferrari Bravo. 
(Naples: Casa Editrice Dott. Eugenio Jovene, 1958. pp. 166. Index. 
L. 1200.) When sovereign states do battle in an international legal forum, 
problems of proof are necessarily presented. Whether their resolution 
may have given rise to certain general rules is discussed in this study, No. 
31 of the Publications of the Law Faculty of Naples. The author’s ap- 
proach to his subject is scholarly, theoretical and highly analytical. After 
first attempting to establish the juridical status of the international tri- 
bunal, he considers the principle of jura novit curia, concluding that it 
is fundamentally inapplicable to international tribunals. He next dis- 
cusses the question of burden of proof, particularly in the light of the 
relation of the parties to the tribunal, and finally sets forth certain prin- 
ciples which may be said to be generally applicable to the trial of justiciable 
issues by international tribunals. If it is remembered that international 
arbitrators, mixed commissions, et al., have traditionally operated under 
ground rules particular to their specific mandates, or their understanding 
of such mandates, and that frequently only a small part of such rules is 
reflected in their reported decisions, the magnitude of the task which 
Signer Bravo has set himself will be appreciated and this monograph 
valued in proper perspective as a preliminary and necessarily incomplete 
investigation of an extremely difficult area of international law. 


GEORGE PAVIA 


The Minquiers and Eecrehos Case. An Analysis of the Decision of the 
International Court of Justice. By Alexander George Roche. (Geneva: 
Librairie E. Droz; Paris: Librairie Minard, 1959. pp. 200.) Mr. Roche’s 
volume, written as a doctoral thesis at the University of Geneva, is a critical 
appreciation of the 1953 judgment of the International Court of Justice in 
the dispute between Britain and France, which unanimously decided ‘‘that 
the sovereignty over the islets and rocks of the Eerehos and Minquiers 
group, in so far as these islets and rocks are capable of appropriation, be- 
longs to the United Kingdom.’’ 

The volume is divided into two parts. The first part analyzes the ratio 
decidendi of the Court’s judgment by comparison of cases and writers’ 
views on modes of acquisition and maintenance of title to territory. The 
author concludes that the Court in this case approves ‘‘consolidation’’ as a 
mode of acquisition, and makes an original contribution to the law regard- 
ing the ‘‘eritical date’’ (pp. 143-144). The second, shorter, part is largely 
devoted to the question whether the compromis or Special Agreement by 
Which the case was submitted to the Court limited the Court in its choice 
of decision. The author seems to answer this question affirmatively with 
the qualification that ‘‘this is consistent with the practice of the Court’’ 
(p. 178). The author’s final conclusion is ‘‘that in many respects the 
Minquiers Case is only confirmative of rules already applied by Judge 
Huber in the Island of Palmas Case and by the Permanent Court of Inter- 
national Justice in the Eastern Greenland Case.”’ 

Lim Kon 
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The Grotius Society. Transactions for the Year 1957: Problems of 
Public and Private International Law. Vol. 43. (London: Grotius So- 
ciety, Clevenden Printing Company, Ltd., 1959. pp. xxviii, 172. Index. 
35s.) This is an erratic volume of the annual transactions of the Grotius 
Society. Several contributions are quite significant, but several others are 
hardly worthy of inelusion in such a distinguished publication. 

Professor B. A. Wortley has written on ‘*The Mexiean Oil Dispute 
1938-1946"" principally from the perspective of the British Government’s 
efforts to obtain compensation for British shareholders of expropriated 
oil properties. His article is a careful survey of events, especially inter- 
esting for its discussion ef the methods used by Great Britain to obtain 
eventual satisfaction of its claims. Somewhat related is an intelligent 
piece by Mr. Michael Brandon entitled ‘‘ Legal Deterrents and Incentives 
to Private Foreign Investment,’’ which contains a review of the main 
factors obstructive and promotive of foreign investment under current 
world conditions. He concludes with the undebatable observation that for 
the foreign investor legal principles are subordinate to such extra-legal 
factors as ‘‘mutual confidence, a spirit of co-operation, and good faith.’’ 

Dr. K. R. Simmonds deserves high praise for the imaginative scholarship 
exhibited in ‘‘Some English Precursors ef Hugo Grotius.’’ Another in- 
teresting article, although narrower than its title, is ‘‘Some Problems of 
the Interaction of International Law and Constitutional Law in Federal 
States’? by Dr. D. P. O’Connell. Dr. D. W. Bowett’s ‘‘The Use of Force 
in the Protection of Nationals’’ is a craftsmanlike performance of great 
merit. Mr. Josef Unger’s ‘‘The Unknown Province of the Conflict of 
Laws’’ is quite pretentiously prosaic and Mr. Nathaniel Micklem’s ‘‘The 
Philosophical Tradition in International Law’’ embarrassingly naive. 


RicHarp A. FALK 


Australia and the United Nations. By Norman Harper and David 
Sissons. (National Studies on International Organization. Prepared for 
the Australian Institute of International Affairs and the Carnegie Endow- 
ment for International Peace. New York: Manhattan Publishing Co., 
1959. pp. xiii, 423. Index. $3.00.) This able assessment of Australian 
attitudes toward the United Nations should contribute substantially to a 
greater interest in and understanding of the organization by Australians 
and by all who read it. It explains the contradiction between Australia’s 
idealistic approach at the San Francisco Conference and her more cautious 
policy since then. At San Francisco, Dr. Herbert V. Evatt followed a 
policy independent of the British to the point where his countrymen even 
accused him of jeopardizing Commonwealth ties. The Australian Delega- 
tion sought limits to the veto, compulsory jurisdiction for the World Court, 
enlarged General Assembly powers, international accountability for colonial 
administration, pledges to maintain full employment, and yet, somewhat 
inconsistently, broad safeguards to secure the principle of domestic juris- 
diction. 

Most Australians are neither interested in nor informed on the United 
Nations. The Liberal and Labor Parties generally agree on United Nations 
policy. Press coverage is limited except in times of crisis such as the 
Anglo-French Suez invasion, on which the press was sharply div ided. The 
authors assert that Australia sees little point in a Charter revision confer- 
ence because the ‘‘cold war’’ makes Charter amendment impracticable. The 
authors propose a ‘‘review conference’’ to explore procedural rather than 
constitutional changes to make better use of existing United Nations 
machinery 
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The book includes appendices on political parties and governments, 
metropolitan newspapers, and Australia’s trusteeship agreements. There 
is also a forthright and delightful discussion of the attitudes of the peoples 
of New Guinea and Papua toward the United Nations. Few have ever 
heard of their protector. Among the small minority who have, most ‘‘can 
only think of it as something which the European has devised, something 
which is perhaps like many things which the Europeans do, irrational or 
incomprehensible.’’ (Page 400.) 

BarBarRa B. BuRN 


Les Affaires Etrangéres. By Centre de Sciences Politiques de 1’Institut 
d’Etudes Juridiques de Nice. (Paris: Presses Universitaires de France, 
1959. pp. 459.) This volume contains a set of lectures given at the Centre 
de Sciences Politiques of Nice during the summer of 1958, in an effort to 
promote the study of international relations in France. One of the lec- 
tures, by Professor Virally of Strasbourg, argues most convincingly for 
an autonomous discipline of international relations, and proposes as a e¢ri- 
terion the relations between political Powers submitted to no common 
superior. The lectures cover a very wide range of topics, from the organi- 
zation of the French Foreign Ministry to Kennan’s recent thoughts on 
U. S. foreign policy. Many of the pieces deal with various aspects of 
European integration; Professor Reuter, after stating that the com- 
munities of the six entail major changes in the traditional powers, struc- 
ture and role of the foreign policy-making organs of their members, by 
contrast with general international organization, nevertheless qualifies his 
thesis almost out of existence. Professor Perroux, the economist, repeats 
his familiar theme of the divorce between modern economie realities and 
national borders. 

Four of the lectures deal with problems of international law. Professor 
Dufour of Aix mentions the evolution from contract to status and from 
nation to federation in international economic law. Professor Colliard of 
Grenoble examines the réle international law plays (mostly in the form 
of treaties) either as a reflection or as the framework of foreign policy. 
Judge Basdevant gives a brief account of the mechanism and role of the 
World Court; he cannot be aceused of excessive optimism concerning its 
prospects. Professor Gros, Legal Adviser to the Quai d’Orsay, describes 
the Geneva Conference on the Law of the Sea. None of these pieces, nor 
any of the other lectures, gets very deeply into the subject; although all 
are highly readable, the volume makes no major contribution to our knowl- 
edge or understanding of foreign affairs or policy. 

STANLEY HOFFMANN 


__A History of the Far East in Modern Times. 6th ed. By Harold M. 
Vinacke. (New York: Appleton-Century-Crofts, 1959. pp. xviii, 877. 
Appendix. Index. $6.75.) This book is a one-man opus, a product of 
more than thirty years of specialization by its author. It deals principally 
with political developments, and its réle is primarily that of a textbook. It 
derives its substance and its reliability from constant and thorough study 
of pertinent materials, including, especially, published documents. Where- 
as In early editions the author gave attention almost exclusively to the 
internal polities of the region and the countries then under scrutiny, with 
each revision he has chosen to give more attention to economic, social and 
cultural developments and to the place and role of the Far East, of its 
parts, and of peripheral lands in international relations. So, in this sixth 
edition, one finds a text benefited by those processes and dealing with de- 
velopments down to the end of 1958. 


724 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


The treatment of the recent years is extensive, but, as compared with 
the treatment of earlier periods, less matured. Perhaps best among the 
newer chapters are those on ‘‘International Relations,’’ on ‘‘ Postwar 
China’’ (except for confusing sequences), on ‘‘The Postwar Korean Prob- 
lem’’ and on ‘‘Post-Surrender Japan.’’ The treatment given Communist 
China is disappointing. Informative but uneven are the sections under 
‘*South East Asia’’ on Indo-China, on Thailand, on Burma and on Malaya. 
In the final chapter the section on the Philippines is good, and the section 
on Indonesia is informative, as far as it goes. Lacking and much needed 
are: for the chapters, summarizing paragraphs, and for the book as a whole, 
a concluding and tying-together chapter. 

Professor Vinacke writes objectively. He concentrates on facts, is spar- 
ing of mere opinions. For the purposes of users who wish to have within 
one volume a comprehensive coverage and a facile instrument for ready 
and reliable reference, this up-to-date presentation is highly recommended. 
STANLEY K. HornBeck 


Government and Politics in Africa South of the Sahara. By Thomas 
R. Adam. (New York: Random House, 1959. pp. xiv, 145. $1.25. 
Professor Adam of New York University, by his timely contribution to the 
Random House series, Studies in Political Science, has served well to help 
meet the need for increased knowledge of present forces propelling the 
headlong emergence of Africa. Between a brief, scholarly introduction 
which reflects the author’s wide knowledge and firm grasp of his subject, 
and an equally brief epilogue which sets forth sensible guide lines for 
viewing African problems, he has surveyed individually the evolving status 
and key political issues of the various entities of Africa south of the 
Sahara. Each entity is treated briefly in one of five chapters devoted 
respectively to the areas of continuing European domination, the develop- 
ment of plural states, efforts to build multi-racial states, preparations for 
self-government in other British-administered territories, and states which 
are already, or about to become, self-governing. In broad strokes the 
author reveals the different stages of political and social development 
throughout the entire region, the results of different latter-day policies 
toward colonial peoples, and the swift pace of socio-political change. 


Rosert R. Ropsins 
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Vasilyev; Bonn and a Peace Treaty (pp. 64-68), Commentator; A Distorted View of 
Peaceful Co-existence (pp. 69 74), Y¥. Korovin. 

—, March, 1960 (No. 3). The U.S.S.R. and France (pp. 3-6); International Re- 
lations and the Battle of Ideologies (pp. 7-16), L. Fyodorov; The Foreign Policy of 
People’s Hungary (pp. 17-25), E. Sik; West Germany and European Peace (pp. 50-56), 
D. Melnikov; ‘‘Such a People Must Be Reckoned With!’’ (pp. 67-74), Fidel Castro; 
‘*A Lack of Understanding of the New International Situation’’ (pp. 75-78), Mosaburo 
Suzuki; ‘‘ We Have a Purpose and a Mission in the World Today’’ (pp. 79-82), Richard 
Nixon. 

——, April, 1960 (No. 4). Leninist Foreign Policy and International Relations (pp. 
3-9), A. Sovetov; On Lenin’s Instructions (pp. 10-15), S. Aralov; The Main Obstacle 
to a Détente (pp. 31-36), M. Naszkowski; Disarmament and the Plans for Establishing 
an International Police Force (pp. 45-49), S. Vladimirov; An ‘‘ Agonizing Reap- 
praisal’’ of Dulles’ Legacy (pp. 50-56), B. Vronsky; Words Should Be Followed by 
Deeds (pp. 64-66), Commentator. 

INTERNATIONAL DEVELOPMENT REVIEW, May, 1960 (Vol. 2, No. 1). Africa in 1970 
(pp. 3-8), Barbara Ward, Lady Jackson; A New Approach to International Coopera- 
tion (pp. 10-13) | C. V. Narasimhan; Unsolved Financing Problems (pp. 14-17), 
Antonio Carrillo Flores; Obstacles and Means in International Development (pp. 20-25), 
Hugh I. Keenleyside; Critique with Proposals on U. 8. Overseas De velopment Opera- 
tions (pp. 26-30), Samuel P. Hayes. 

INTERNATIONAL ORGANIZATION, Winter, 1960 (Vol. 14, No.1). The Changed Economic 
Position of Western Europe: Some Implications for United States Policy and Inter- 
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national Organization (pp. 1-19), William Diebold, Jr.; Europe: The Six and the Seven 
(pp. 20-36), U. W. Kitzinger; Parliamentarians against Ministers: The Case of West- 
ern European Union (pp. 37-59), Ernst B. Haas and Peter H. Merkl; The United 
Nations and Its Public (pp. 60-91), Richard N. Swift; The Cry of National Libera- 
tion: Recent Soviet Attitudes toward National Self-Determination (pp. 92-106), Elliot 
R. Goodman. 

INTERNATIONAL RELATIONS, April, 1960 (Vol. 2, No. 1). Philip Noel-Baker (pp. 1-2), 
Earl Russell; Inside the Foreign Office (pp. 3-21), Lord Strang; Why Is There No In- 
ternational Theory? (pp. 35-48, 62), Martin Wight; The World, the Teacher and the 
School (pp. 49-62), Alan de Rusett. 

INTERNATIONAL STUDIES (Indian School of International Studies), January, 1960 
(Vol. 1, No. 3). The Question of Defining ‘‘ Domestic Jurisdiction’’ (pp. 248-279), M. 
S. Rajan. 

INTER-PARLIAMENTARY BULLETIN, 1960 (Vol. 40, No. 1). Trade Questions before the 
GATT in 1960 (pp. 11-19), Erie Wyndham White; Our Major Task at Present (pp. 
27-28), Gueorgui Koulichev. 

JAG JOURNAL, May, 1960. International Standards for Safety at Sea. The 1960 
SOLAS Conference (pp. 3-6), Charles H. Vaughn. 

JOURNAL DU Droit INTERNATIONAL (CLUNET), January—March, 1960 (Vol. 87, No. 1). 
L’Organisation Internationale de Métrologie Légale (pp. 4-62), Pierre Vellas; Trans- 
ports Internationaux et Droit International Public (pp. 64-93), André Cocatre-Zilgien; 
La Convention Franco-Allemande d’Etablissement du 27 Octobre 1956 (pp. 94-108), 
Albert Tomasi; Bulletin de Jurisprudence Frangaise (pp. 110-148), P. Aymond, B. 
Goldman and A. Ponsard; Chronique de Jurisprudence Frangaise (pp. 150-174), J.-B 
Sialelli; Bulletin de Jurisprudence des Etats-Unis (pp. 177-201), Lucien R. Le Liévre; 
Chronique de Jurisprudence de la Cour Internationale de Justice (pp. 202-248), Roger 
Pinto. 

JURIDICAL REVIEW, August-December, 1959 (Nos. 2 and 3). The Marim Nullum 
Crimen sine Lege in the Law of War (pp. 176-196), N. C. H. Dunbar. 

Jus, December, 1959 (Vol. 10, No. 4). Ancora sul Ricorso delle Imprese per 1’ An- 
nullamento di Decisioni dell’Alta Autoritad della C.E.C.A. (pp. 550-562), Franco Favara. 

Jus GENTIUM, 1960 (Vol. 6, No. 5). The Problem of ‘‘ De-Nationalisation’’ (pp. 
321-332), Konstantin Katzarov; Note Introduttive sulla Efficacia dei Patti Lateranensi 
nell’Ordinamento Italiano (pp. 333-347), Giovanni Scarangella. 

MICHIGAN LAW REVIEW, January, 1960 (Vol. 58, No. 3). United States Acceptance 
of International Court of Justice Compulsory Jurisdiction (pp. 467-473), Robert Jillson. 
, March, 1960 (Vol. 58, No. 5). The Lex Fori—Basic Rule in the Conflict of 
Laws (pp. 637-688), Albert A. Ehrenzweig. 

MoperN Law ReEviEw, November, 1959. The Validity of the Act of Nationalisation 
in International Law (pp. 639-648), Konstantin Katzarov. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, January, 1960 (Vol. 7, No. 

1). The International Court of Justice in 1959 (pp. 1-16), J. H. W. Verzijl; Recognition 
and Acts of State in the Conflict of Laws (pp. 17-58), J. G. Sauveplanne; De Wet 
Oorlogsstrafrecht en het Internationale Recht (pp. 59-71), M. W. Mouton; Le Palais 
de la Paix en 1959 (pp. 72-75), J. P. A. Frangois. 
, April, 1960 (Vol. 7, No. 2). Groeiend Volienrecht (pp. 111-122), J. P. A. 
Francois; The Regime of Navigable Waterways of International Concern and the 
Statute of Barcelona (pp. 125-143), H. Fortuin; Het Universaliteitsbeginsel en de Wet 
Oorlogsstrafrecht (pp. 144-154), B. V. A. Réling; IInd Meeting of the Organizations 
Concerned with the Unification of Law (pp. 155-159), M. H. van Hoogstraten. 

New TIMEs, January, 1960 (No. 4). For a World at Peace (pp. 1-2); Disarmament 
and the Parliaments (pp. 8-10), Justas Paletskis; What They Fear (pp. 10-12), V- 
Berezhkov; Nuclear Research: U.S.S.R. and U.S.A. (pp. 18-22), Vasily Emelyanov. 

, January, 1960 (No. 5). Republic of India—Ten Years (pp. 4-5), A. Viadin; 
Who Will Be America’s Next President? (pp. 6-9), Valentin Zorin; An Economic 
NATO? (pp. 11-13), Vladimir Ignatov; The Two Swallows That Can Make a Spring 
(p. 16), Emmanuel d’Astier de la Vigerie; An Issue That Concerns Everyone (pp. 16- 
17), Heinrich Brandweiner; May It Become a Reality (p. 17), Victor Perlo. 
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——, February, 1960 (No. 6). Far East: Non-Security Pact (pp. 3-4), M. Markov; 
Algeria and Paris (pp. 5-7), Y. Kharlanov; The Big Hole Theory (pp. 9-10), N. 
Arkadyev; Harnessing the Nile (pp. 16-17), I. T. Novikov; Nuclear Research: U.S.S.R. 
and U.S.A. (pp. 22-25), Vasily Emelyanov. 

——, February, 1960 (No. 8). Army of Peace (pp. 3-4), K. Moskalenko; Agreement 
with Cuba (pp. 9-10), Yuri Bochkaryov; The First Conference on Space (pp. 16-17), 
A. Blagonravov. 

, February, 1960 (No. 9). Conclave in Lahore (p. 3); N. S. Khrushchov on War 
and Peace (pp. 7-8); The Test-Stoppage Talks (pp. 8-9), N. Arkadyev; White Paper’s 
Black Aims (pp. 10-11), L. Sedin; Poland in World Affairs (pp. 12-14), Edmund Jan 
Osmanezyk; A. I. Mikoyan on Cuba (pp. 16-17); Greece, Turkey and the Common 
Market (pp. 30-31), Y. Yudanovy. 

, March, 1960 (No. 10). Where Does Washington Stand? (pp. 10-12), V. 
Korionov; The Israeli-U.A.R. Conflict (pp. 13-14), E. Primakov. 

——, March, 1960 (No. 11). Control as a Guise (p. 1); The Outlook for Franco- 
Soviet Relations (pp. 6-8), Observer; Cold-War Camp-Follower (pp. 12-15), L. 
Leontyev; Where the Sides Stand (pp. 16-18), N. Arkadyev; The SEATO-CENTO 
Ulcer (pp. 18-19), L. Markelov. 

, March, 1960 (No. 12). The Ten-Nation Talks (pp. 1-2); Sowing the Wind 
(pp. 4-6), V. Dalnov; Wooing South America (pp. 9-10), I. Lapitsky; Cold-War Camp- 
Follower (pp. 14-16), L. Leontyev; The Norstad Bomb (p. 19), Y. Viktorov. 

——, March, 1960 (No. 13). New Atmosphere in the Balkans (pp. 8-10), Anton 
Yugov; How Lenin’s Letter to American Workers Was Delivered (pp. 11-14), I. 
Andronov; The Ten-Nation Talks—The Western Plan (pp. 14-17), N. Arkadyev; The 
European Market: The Plot Thickens (pp. 18-19), V. Yegorov. 

——., April, 1960 (No. 14). A Matter of Confidence (pp. 1-2); The Making of a 
New Diplomacy (pp. 7-11), A. Leonidov; The Logie of Bandung (pp. 11-13), N. 
Sergeyeva; Report from Suez (pp. 23-25), S. Kondrashov; Space and Earth (pp. 26- 
29), Y. Sheinin. 

——, April, 1960 (No. 15). Soviet Diplomacy (pp. 1-2); Atomic ‘‘Snowman’’ (p. 
13), D. Zaslavsky; Cuba’s Paramount Problem (pp. 14-16), Fidel Castro; Sizes and 
Sevens in Vienna (pp. 18-19), Walter Flor. 

, April, 1960 (No. 16). Two Attitudes (pp. 1-2); A Test Ban Now! (p. 3); The 
Oberliinder Case: New Developments (pp. 8-9), Observer; Colonial Strategy in Africa 
(pp. 14-17), S. Madzojewski; Repatriation of Koreans (p. 17), Lee Son Yun. 

May, 1960 (No. 19). Collapse in Korea (pp. 3-5), Observer; German 
Revanchism and European Peace (pp. 11-14), I. Yermashov. 

May, 1960 (No. 20). On the Eve (pp. 1-2); Disarmament: Eve-of-Summit 
Survey (pp. 7-8), N. Arkadyev; Britain and Germany (pp. 9-11), Konni Zilliacus; 
Playing with Fire (pp. 13-14), L. Sedin; Modern Dialogue by the Acropolis (pp. 14 
17), Justas Paletskis. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL RET 0G JUS GENTIUM, 1959 (Vol. 29, No. 4). 
Arbeidet med ny Luftfartslov (pp. 303-329), H. Bahr; ‘‘ Good Offices’’ and the Secre- 
tary-General (pp. 330-345), K. R. Simmonds; The Nordic Council: A Unique Factor in 
International Law (pp. 346-362), Gustaf Petrén. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES Recut, February, 1960 (Vol. 10, 
No. 2). Die Aufgaben der Internationalen und Ubernationalen Gerichtsbarkeit (pp. 
169-224), Hans Walter Fasching. 

OsTEUROPA-RECHT, January, 1960 (Vol. 6, No. 1). Soviet Critique of the ‘‘ Bourgeois’’ 
Philosophy of Law (pp. 11-34), Michael Jaworskyj; Vereinheitlichung des Waren- 
lieferungsrechts im Aussenhandel der Comecon-Lénder (pp. 35-48), Dietrich A. Loeber. 

PaNstwo 1 Prawo, 1959 (Vol. 14, No. 12). Zagadnienie Podmiotowosci Miedzynaro- 
dowo-Prawnej NRD (pp. 959-970), Aleksander Bramson. 

, 1960 (Vol. 15, No. 1). Prace Kodyfikacyjne Organizacji Narodéw Zjed- 
noczonych (pp. 3-15), Manfred Lachs. 

, 1960 (Vol. 15, No. 3). Konsularny Immunitet Jurysdykcyjny (pp. 471-484), 
Kazimierz Libera. 
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PoLiticA INTERNACIONAL, September—December, 1959 (Nos. 45-46). Los Viajes del 
Ministro de Asuntos Exteriores de Espaia (pp. 9-62), Alvaro Alonso-Castrillo; Los 
Viajes de Kruschev (pp. 63-82) Luis Garcia Arias; Eisenhower, Peregrino de la Paz 
(pp. 83-107), Jaime Menéndez; El Mediterrdneo, Complejo Internacional (pp. 109 
121), José Maria Cordero Torres; Los Diez Primeros Atos del Consejo de Europa (pp. 
123-139), A. H. Robertson; El Nuevo Estatuto Legal de las Provincias del Golfo de 
Guinea (pp. 143-150), Julio Cola Alberich; La O.T.A.N. y Gibraltar (pp. 151-159), 
Eduardo Blanco Rodriguez; La Declaracién del General De Gaulle de 16 de Septiembre 
y sus Secuelas (pp. 161-170), Antonio Massia-Martin; Irdn y Rusia (pp. 171-176), 
Emilio Beladiez; En Torno a la Descolonizacién (pp. 177-187), Carmen Martin de la 
Esealera; Ante el II Congreso de la Emigracién Espanola a Ultramar (pp. 189-219), 
Pascual L. Gantes de Boado; La Politica Internacional durante los Meses de Septiembre 
a Diciembre de 1959 (pp. 223-236), Fernando Murillo Rubiera. 

POLITISCHE STUDIEN, January, 1960 (Vol. 11, No. 117). Perspektiven (pp. 1-4), 
Hans Lehmann; Atlantische und Europdische Gemeinschaft: Beziehungen, Spannungen, 
Aufgaben (pp. 5-16), Friedrich August Frhr. von der Heydte; Rapallo—Wunsch und 
Wirklichkeit (pp. 31-43), Paul Noack; 61 und Mohammed (pp. 44-48), Hans-Wilfried 
von Stockhausen. 

, February, 1960 (Vol. 11, No. 118). Perspektiven (pp. 73-76), Hans Lehmann; 
Deutsch-Russische Beziehungen von 1922 bis 1983 (pp. 77-88), Paul Noack; Griechen- 
land zwischen Ost und West (pp. 89-95), Gustav Adolf Fischer. 

——, March, 1960 (Vol. 11, No. 119). Perspektiven (pp. 145-148), Hans Lehmann. 
, April, 1960 (Vol. 11, No. 120). Perspektiven (pp. 213-216), Hans Lehmann. 

PRAVNY OBzoR, 1960 (Vol. 43, No. 5). K Otdzke Postavenia Socialistického 
Ceskoslovenska v Medzindrodnom Diani (pp. 293-305), Anton Kopéo. 

REVIEW OF INTERNATIONAL AFFAIRS (Belgrade) | January 1, 1960 (Vol. 11, No. 234). 
Non-Bloc Policy Is the Best Way to Peace and Progress (pp. 1-2), Prince Norodom 
Sihanouk; New Year Reflections (pp. 3-4), Ale’ Bebler; Integration and Cold War (pp. 
5-6), Joze Brilej; Between Camp David and the Summit (pp. 6-8), Josip Djerdja; The 
Development of Economic Relations as a Contribution to the Cause of Peace (pp. 9-10), 
Heinrich Rau; Economic Development and Social Justice for All Peoples of the World 
(pp. 13-14), Ali Sastroamidjojo; Prospects of International Economic Co-operation 
following Abatement of Tension (pp. 14-16), Vladimir Velebit; Atlantic Council Meet 
ing (pp. 19-21), L. Erven; Protection of Yugoslav Crew Aboard Foreign Ships (p. 26) ; 
Yugoslavia to Introduce Cumulation of Diplomatic and Consular Functions (pp. 26-27). 

——., February 16, 1960 (Vol. 11, No. 237). The Big Powers and Disarmament (pp. 
1-3), Leo Mates; Wrathful Burial of the Past—The Tunis Conference (pp. +-5), 
Milojko Drulovié; Africa Rediscovered (pp. 5-6), Ale’ Bebler; Latin-American Coun 
tries and International Co-operation (pp. 11-12), ASer Deleon; Great Significance of 
Regional Integration (pp. 13-14), Max Flechet; Yugoslav View on Problems of Nuclear 
Energy (pp. 15-16), Vojislav Babié. 

——, March 1, 1960 (Vol. 11, No. 238). Regional Integrations Contribute to the 
Increase in World Trade (pp. 1-2), Reginald Maudling; On the Eve of the Committce 
of Ten Meeting (pp. 2-3); Disarmament and the American Economy (pp. 10-12), 
Ricardo Lombardi; Legal Aspect of Nuclear Test Explosions (pp. 12-13), Vido Kosovic; 
Peacetime and Wartime Armies under Modern Conditions (pp. 14-15), Franco Tudjman. 
, March 16, 1960 (Vol. 11, No. 239). Who Is Time Working For? (pp. 1-2), 
AleS Bebler; The United Nations and Colonial Question (pp. 3-6), John K. Kale; 
Eisenhower in South America (pp. 11-12), N. Dubravéié; The Halstein Doctrine and 
Reality (p. 12), R. K.; West German Military Bases (p. 13), R. Kozarac. 

——, April 1, 1960 (Vol. 11, No. 240). Nuclear Weapons and Disarmament (pp. 
1-4), Leo Mates; United Nations and Present Problems (p. 8), Adnan Pachachi; Fear 
of Peace (pp. 9-10), J. Gj. 

, April 16, 1960 (Vol. 11, No. 241). Towards New Horizons—Koéa Popovié in 
Afro-Asian Countries (pp. 20-21), Dj. Jerkovsé; The Geneva Conference on the Nuclear- 
Test Ban (pp. 21-22), Dj. M.; On the Eve of the Summit Conference (pp. 22-23), 


1960 | PERIODICAL LITERATURE OF INTERNATIONAL LAW 130 


J. G.; Disarmament and ‘‘ Basie Questions’’ (pp. 24-25). Ales Bebler; Effects and Aims 
of Non-Aligned Policy (pp: 25-26), R. Kozarac. 

——, May 1-16, 1960 (Vol. 11, Nos, 242-243). The Disarmament Problem and the 
Summit Meeting (pp. 1-4), Leo Mates; Peaceful Co-Existence Is a Necessity for All 
Mankind (pp. 13-14), Vladimir Bakari¢. 

REVISTA DE LA FACULTAD DE DERECHO (Universidad Central, Caracas), 1959 (No. 17). 
La Legalidad: Algunos Problemas Fundamentales en Vista de una Posible Sintesis de las 
Conceptos Soviéticos y Occidentales (pp. 21-33), John N. Hazard; El Asilo de Militares 
en Servicio Activo, de acuerdo como la Convencién de Caracas sobre Asilo Diplomdatico 
(pp. 35-58), Efrain Sehaecht Aristeguieta; Los Derechos Humanos (pp. 181-204), 
Gonzalo Perez Luciani; Breves Consideraciones sobre Disposiciones Legales V enezolanas 
Relacionadas con el Derecho Internacional Publico (pp. 241-271), Efrain Schacht 
Aristeguieta; Primera Conferencia de Facultades Latinoamericanas de Derecho (pp. 
283-294) ; Georges Ripert (pp. 295-296). 

REVISTA BRASILEIRA DE PoLiticA INTERNACIONAL, March, 1960 (Vol. 3, No. 9) A 
Amazonia na Conjuntura Internacional (pp. 5-15), Arthur Cézar Ferreira Reis; A 
Alianga Atlantica e a Solidariedade dos Aliados (pp. 16-40), Claude Delmas; Operagdo 
Pan-Americana: Antecedentes e Perspectivas (pp. 41-49), Celso A. de Souza e Silva; 
O Poder Nacional e a Politica Externa (pp. 96-112), Paulus da Silva Castro; Operagdo 
Pan-Americana (pp. 113-121) ; XI Conferéncia Interamericana (pp. 121-124) ; Desarma 
mento na América Latina (pp. 124-137). 

REVUE DE Drorr INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES’ (A. 
SoTrTiLE), January-March, 1960 (Vol. 38, No. 1). Le Nouveau Droit Pénal Inter 
national (pp. 6-17), Jean Graven; L’Etablissement d’une Cour Criminelle Internationale 
(pp. 18-29), V. Vespasien Pella; Des Dix Commandements—Déclaration Universelle des 
Droits de l’Homme (pp. 30-37), Eugéne Aroneanu; Les Conventions Multilatérales 
entre l’Universalité et l’Intégrité (pp. 38-50), B. T. Halajezuk; La Suisse et l’ Associa 
tion de Libre Echange (AELE) (pp. 51-53), Mario Pietro Tomaselli; A Propos d'une 
‘‘Court of International Delinquency’’ (pp. 54-56), Georges Kaeckenbeeck; Les 
Organisations Internationales Para-Communistes (pp. 99-104), Roland Vezeanu. 

REVUE DE Droir PENAL ET DE CRIMINOLOGIE, February, 1960 (Vol. 40, No. 5). Le 
Délit d’Imprudence et la Guerre (pp. 419-488), Jacques Verhaegen. 

REVUE pu Droit PuBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
March-April, 1960 (Vol. 76, No. 2). Revue de Jurisprudence Frangaise en Matiére 
Internationale (pp. 381-412), André Gervais. 

REVUE CRITIQUE DE Dror INTERNATIONAL PrIVE£, October-December, 1959 (Vol. 48, 
No. 4). Les Conflicts de Juridictions dans le Cadre du Marché Commun. Difficultés et 
Remédes (pp. 613-649), Martha Weser; La Récente Législation Anglaise en Matiére 
d’Adoption et de Filiation Légitime et le Droit International Privé (pp. 651-659), R. H. 
Graveson. 

REVUE GENERALE DE Droit INTERNATIONAL PuBLIC, January-March, 1960 (Vol. 64, 
No. 1). Le Japon et le Droit International (pp. 7-21), Tsuruji Kotani; L’Evolution de 
la Protection des Minorités depuis 1945 (pp. 22-51), André Demichel; Observations sur 
la Nouvelle Déclaration Frangaise d’Acceptation de la Juridiction Obligatoire de la 
Cour Internationale de Justice (pp. 52-74), Claude-Henri Vignes; Chronique des Faits 
Internationauz (pp. 75-113), Charles Rousseau; Max Huber (1874-1960) (pp. 209-211). 
Ch. R. 

REVUE HELLENIQUE DE Droit INTERNATIONAL, July-December, 1958 (Vol. 11, Nos. 
3-4). Monisme ou Dualisme? Les Rapports des Traités et de la Loi en Gréce (pp. 203- 
235), Nicolas Valticos; Le Consul Honoraire depuis les Origines jusqu’a Nos Jours (pp. 
236-263), Casimir Libera; Reappraisal of the Concept of Evasion of Law in Private 
International Law (pp. 264-285), Julian G. Verplaetse; Réflerions sur les Problémes 
Juridiques Posés par le Vol d Haute Altitude et le Vol ‘‘Cosmique’’ (pp. 348-368), 
Christos Papathanassiou; Le Probléme de la Détermination de la Conception et dé 
"Etendue du ‘‘Domaine Réservé’’ (pp. 383-387), Alkis Papacostas; Quelques Re- 
Marques sur le Statut en cas de Guerre des Personnes Vivant sur les Territoires Sous 
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Mandat (pp. 388-389), C. Papas; La Session d’Amsterdam (1957) de l'Institut de 
Droit International et Ses Résolutions (pp. 400-409); The McGill Institute of Air and 
Space Law (pp. 409-410), Constantine C. Hadjidimoulas; Professor Leo Gross’ Lecture 
at the Hellenic Institute on Nationalization in Underdeveloped Countries (pp. 410-411). 

Rivista pi DrrirtTo INTERNAZIONALE, 1959 (Vol. 42, No. 4). Responsabilita Inter- 
nazionale degli Stati per Danni Nucleari (pp. 561-577), Gaetano Arangio-Ruiz; Intorno 
allo Schema di Convenzione sulla Legge Applicabile alla Forma delle Disposizioni Testa- 
mentarie (pp. 578-586) Giuseppe Flore; La Determinazione della Tariffa Doganale 
Comune ai Sensi dell’Art. 20 del Trattato che Istituisce la Comunita Economica Europea 
(pp. 587-591), Antonio Malintoppi; Jn Tema di Errore nei Trattati Internazionali (pp. 
607-617), Maria Rita Saulle; Provo nel Processo Straniero e Giudizio di Delibazione 
(pp. 629-633), Gaetano Morelli; Jn Tema di Matrimoni Celebrati all’Estero dal Citta- 
dino (pp. 636-639), Francesco Durante; Sul Soggiorno del Rifugiato Politico in Italia 
(pp. 653-661), Antonio Cassese; Competenza Internazionale e Competenza Giuris 
dizionale nella Convenzione Italo-Svizzera sull’Esecuzione delle Sentenze (pp. 664-667), 
Tomaso Perassi; La 49% Sessione dell’ ‘‘ Institut de Droit International’’ (pp. 711-714), 
Manlio Udina. 

, 1960 (Vol. 43, No. 1). Sulla Interpretazione Uniforme dei Trattati Europei 
(pp. 3-25), Francesco Capotorti; Gli Effetti delle Condanne Penali nel Diritto Inter 
nazionale Privato Italiano (pp. 26-57), Luigi Ferrari Bravo; Sul Regime Giuridico dei 
Mari (pp. 58-76), Giuseppe Sperduti; Jntorno a Un Progetto di Revisione dell’ Art. 10 
della Convenzione di Bruzelles del 1924 sulla Polizza di Carico (pp. 77-86), Antonio 
Malintoppi; Uniformitd e Difformitd, Giustizia Astratta e Giustizia Concreta nell’ Adatta- 
mento degli Ordinamenti Interni al Diritto Internazionale del Lavoro (pp. 87-91), 
Giuseppe Barile; Sull’Esercizio della Giurisdizione Penale in Regime di Occupazion: 
Bellica (pp. 97-101), Giorgio Badiali; Universalita del Matrimonio Canonico e Limiti 
degli Effetti Civili (pp. 105-110), Francesco Durante; Rimessa in Vigore del Diritto 
Convenzionale Prebellico in Base all’Art. 44 del Trattato di Pace e Norme Interne 
sulla Stipulazione degli Accordi Internazionali (pp. 124-134), Agostino Curti Gialdino. 

Soviet STATE AND Law, 1960 (No. 1) (in Russian). Economic Law and Arbitration 
Practice (pp. 56-64), Z. M. Zamengof; On the Violation of Voting Procedure in the 
UN Security Council (pp. 89-97), N. A. Ushakov. 

——, 1960 (No. 2). Soviet Plan of General Disarmament and International Law 

(pp. 47-56), O. V. Bogdanov; Neutrality and Atomic Weapons (pp. 101-105), V. N. 
Durdenevsky and G. A. Osnitskaya; History of the Danube Navigation Regulations 
(pp. 150-152), Y. Y. Baskin and E. E. Chertan. 
, 1960 (No. 3). Certain Legal Problems of the Functioning of the Interna 
tional Court of Justice in 1959 (pp. 95-104), F. I. Kozhevnikov; International Scientific 
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, May, 1960 (Vol. 6, No. 11). Progress Toward Charter Aims in the World’s 
Dependent Territories (pp. 8-12), Alex Quaison-Sackey; Private Investment and Inter- 
national Aid (pp. 24-27), Dag Hammarskjold; Commission on Status of Women Adopts 
Draft Convention and Recommendation on Marriage (pp. 30-32). 

, June, 1960 (Vol. 6, No. 12). Disarmament and United Nations Ri sponsibility 
(pp. 6-7, 54), Dag Hammarskjold; Second International Conference on the Law of the 
Sea (pp. 12-14), J. P. A. Francois; Teaching about the United Nations (pp. 15-17, 
52-53); The Development of a Constitutional Framework for International Cooperation 
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Die Haftung des Luftfrachtfiihrers bei Dienst- und Freifliigen seiner Arbeitnehmer (pp. 
41-58), Joh. K.H. Miiller; Internationale Zivilluftfahrt-Organisation (ICAO), 12. 
Tagung des Rechtsausschusses, Miinchen, 18 Aug. 4 Sept. 1959 (pp. 59-80), Giinther 
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ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


UNITED STATES OF AMERICA—UNITED KINGDOM— 
UNION OF SOVIET SOCIALIST REPUBLICS 


PROTOCOL ON THE ZONES OF OCCUPATION IN GERMANY AND THE 
ADMINISTRATION OF ‘‘GREATER BERLIN’’ 


Signed at London, September 12, 1944; in force February 6, 1945 * 


The Governments of the United States of America, the United Kingdom 
of Great Britain and Northern Ireland, and the Union of Soviet Socialist 
Republics have reached the following agreement with regard to the execu- 
tion of Article 11 of the Instrument of Unconditional Surrender? of 
Germany: 


1. Germany, within her frontiers as they were on the 3lst December, 
1937, will, for the purposes of occupation, be divided into three zones, one 
of which will be allotted to each of the three Powers, and a special Berlin 
area, which will be under joint occupation by the three Powers. 

2. The boundaries of the three zones and of the Berlin area, and the 
allocation of the three zones as between the U.S.A., the U.K. and the 
U.S.S.R. will be as follows: 


Eastern Zone (as shewn on the annexed map ‘‘A’’).* The territory of 
Germany (including the province of East Prussia) situated to the East of 
a line drawn from the point on Liibeck Bay where the frontiers of Schles- 
wig-Holstein and Mecklenburg meet, along the western frontier of Mecklen- 
burg to the frontier of the province of Hanover, thence, along the eastern 
frontier of Hanover, to the frontier of Brunswick ; thence along the western 
frontier of the Prussian province of Saxony to the western frontier of 
Anhalt; thence along the western frontier of Anhalt; thence along the 
western frontier of the Prussian province of Saxony and the western 
frontier of Thuringia to where the latter meets the Bavarian frontier; 
thence eastwards along the northern frontier of Bavaria to the 1937 
Czechoslovakian frontier, will be occupied by armed forces of the U.S.S.R., 

15 U. S. Treaties 2078; Treaties and Other International Acts Series, No. 3071; 
“27 U.N. Treaty Series 279; 42 Department of State Bulletin 554 (1960); amended by 
agreements of Nov. 14, 1944, and July 26, 1945, 227 U.N. Treaty Series 286, 297. See 
notes 3, 4, and 5 below. 

2 The text of the Protocol in the U.N. Treaty Series, Vol. 227, p. 280, contains the 
following footnote: 


“*The following information is given by the Department of State of the United 
States of America (Treaties and Other International Acts Series 3071, p. 1, footnote 
1): ‘Instrument was not signed and did not enter into force.’ ’’ 

* Not printed here. 
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with the exception of the Berlin area, for which a special system of occupa- 
tion is provided below. 

North-Western Zone (as shewn on the annexed map ‘‘A’’).* The terri- 
tory of Germany situated to the west of the line defined above, and bounded 
on the south by a line drawn from the point where the western frontier 
of Thuringia meets the frontier of Bavaria; thence westwards along the 
southern frontiers of the Prussian provinces of Hessen-Nassau and Rhein- 
provinz to where the latter meets the frontier of France will be occupied 
by armed forces of [the United Kingdom] .* 

South-Western Zone (as shewn on the annexed map *‘A’’).* All the 
remaining territory of Western Germany situated to the south of the line 
defined in the description of the North-Western Zone will be occupied by 
armed forces of [the United States of America]. The frontiers of States 
(Lander) and provinces within Germany, referred to in the foregoing de- 
scriptions of the zones, are those which existed after the coming into effect 
of the decree of 25th June, 1941 (published in the Reichsgesetzblatt, Part 
I, No. 72, 3rd July, 1941). 

Berlin Area (as shewn on the annexed 4 sheets of map ‘‘B’’).* The 
Berlin area (by which expression is understood the territory of ‘‘ Greater 
Berlin’’ as defined by the Law of the 27th April, 1920) will be jointly 
occupied by armed forces of the U.S.A., U.K.,-and U.S.S.R., assigned by 
the respective Commanders-in-Chief. For this purpose the territory of 
‘*Greater Berlin’’ will be divided into the following three parts: 

North-Eastern part of ‘‘Greater Berlin’’ (districts of Pankow, Prenz- 

lauerberg, Mitte, Weissensee, Friedrichshain, Lichtenberg, Treptow, 

K6épenick) will be oceupied by the forces of the U.S.S.R. 

North-Western part of ‘‘Greater Berlin’’ (districts of Reinickendorf, 

Wedding, Tiergarten, Charlottenburg, Spandau, Wilmersdorf) will be 

occupied by the forces of [the United Kingdom] .* 

Southern part of ‘‘Greater Berlin’’ (districts of Zehlendorf, Steglitz, 

Schéneberg, Kreuzberg, Tempelhof, Neukdélln) will be oceupied by the 

forees of [the United States of America] .* 


The boundaries of districts within ‘‘Greater Berlin’’, referred to in the 
foregoing descriptions, are those which existed after the coming into effect 
of the decree published on 27th March, 1938 (Amtsblatt der Reichshaupt- 
stadt Berlin No. 13 of 27th March, 1938, page 215). 


4. The occupying forces in each of the three zones into which Germany 
is divided will be under a Commander-in-Chief designated by the Govern- 
ment of the country whose forces occupy that zone. 

4. Each of the three Powers may, at its discretion, include among the 
forees assigned to occupation duties under the command of its Commander- 


* Not printed here. 

8 Inserted by agreement of Nov. 14, 1944, 227 U.N. Treaty Series 286; amended by 
agreement of July 26, 1945, to provide for French occupation zone. Ibid. 297. 

4Inserted by agreement of Nov. 14, 1944, 227 U.N. Treaty Series 286; amended by 
agreement of July 26, 1945, to provide for French occupation zone. 
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in-Chief, auxiliary contingents from the forces of any other Allied Power 
which has participated in military operations against Germany. 

5. An Inter-Allied Governing Authority (Komendatura) consisting of 
three Commandants, appointed by their respective Commanders-in-Chief, 
will be established to direct jointly the administration of the ‘‘Greater 
Berlin’ Area. 

6. This Protocol has been drawn up in triplicate in the English and 
Russian languages. Both texts are authentic. The Protocol will come 
into force on the signature by Germany of the Instrument of Unconditional 
Surrender. 


The above text of the Protocol between the Governments of the United 
States of America, the United Kingdom and the Union of Soviet Socialist 
Republies, on the zones of occupation in Germany and the administration 
of ‘‘Greater Berlin’’ has been prepared and unanimously adopted by the 
European Advisory Commission at a meeting held on 12th September, 
1944, with the exception of the allocation of the North-Western and South- 
Western zones of occupation in Germany and the North-Western and 
Southern parts of ‘‘Greater Berlin’’, which requires further consideration 
and joint agreement by the Governments of the U.S.A., U.K. and 
U.S.S.R.° 


Representative of the Representative of the Representative of the 


Government of the Government of the Government of the 
U.S.A. on the U.K. on the U.S.S.R. on the 
European Advisory European Advisory European Advisory 
Commission : Commission : Commission : 


[signed] J. G. Winant [signed] W. Strana [signed] F. T. Gousrv 


See agreements of Nov. 14, 1944, and July 26, 1945, 227 U.N. Treaty Series 286, 
297, allocating to the United Kingdom and the United States respectively the North- 
western and Southwestern occupation zones of Germany and the Northwestern and 
Southern parts of ‘‘Greater Berlin,’’ and allocating to France a Western zone of 
Germany and a zone in ‘‘Greater Berlin.’’ 


= 
= 
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UNITED STATES OF AMERICA—RUMANIAN 
PEOPLE’S REPUBLIC 


AGREEMENT RELATING TO FINANCIAL QUESTIONS BETWEEN 
THE Two COUNTRIES 


Signed at Washington, March 30, 1960; in force same day’ 


The Government of the United States of America and the Government 
of the Rumanian People’s Republic having reached an understanding on 
the financial matters specified herein have agreed as follows: 


ARTICLE | 


(1) The Government of the United States of America and the Govern- 
ment of the Rumanian People’s Republic agree that the lump sum of 
$24,526,370, as specified in Article III, will constitute full and final settle- 
ment and discharge of the claims deseribed below: 


(a) Claims for the restoration of, or payment of compensation for, 
property, rights and interests of nationals of the United States 
of America, as specified in Articles 24 and 25 of the Treaty of 
Peace with Rumania which entered into force on September 
15, 1947." 
Claims for the nationalization, compulsory liquidation, or other 
taking, prior to the date of this Agreement of property, rights 
and interests of nationals of the United States of America in 
Rumania; and 
(ec) Claims predicated upon obligations expressed in currency of the 
United States of America arising out of contractual or other rights 
acquired by nationals of the United States of America prior to 
September 1, 1939, and which became payable prior to September 
15, 1947. 


(2) The term ‘‘nationals of the United States of America’’ as used in 
subparagraphs (a), (b) and (c) above refers to nationals who possessed 
United States nationality, 


(a) for the purpose of subparagraph (a) on both September 12, 1944 
and September 15, 1947; 

(b) for the purpose of subparagraph (b) on the effective date of 
nationalization, compuisory liquidation, or other taking ; 

(ec) for the purpose of subparagraph (c) on September 1, 1939. 


1 Department of State Press Release No. 159, March 30, 1960. 
261 Stat. (2) 1757; T.1.A.S., No. 1649; 42 A.J.I.L. Supp. 252 at 259-262 (1948). 
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ARTICLE II 


The claims of nationals of the United States of America to which refer- 
ence is made in paragraph (1) of Article I are those with respect to 
property, rights and interests covered by subparagraphs (a) and (b) of 
that paragraph and with respect to obligations covered by subparagraph 
(ec) of the same paragraph which were: 

(a) directly owned by individuals who were nationals of the United 
States of America (for this purpose ownership through a partner- 
ship or an unincorporated association being considered direct owner- 
ship) ; 

(b) directly owned by a corporation or other legal entity organized 
under the laws of the United States of America or a constituent 
state or other political entity thereof, if more than fifty per centum 
of the outstanding capital stock or other beneficial interest in such 
legal entity was owned directly or indirectly by natural persons who 
were nationals of the United States of America; or 

(ec) indirectly owned by individuals or corporations within subpara- 
graphs (a) or (b) of this Article through interests, totalling twenty- 
five per centum or more in a Rumanian legal entity. 


ARTICLE IIT 

The sum of $24,526,370 referred to in Article I of this Agreement shall 

be made up as follows: 

(a) The proceeds resulting from the liquidation of assets in the United 
States of America which were subject to wartime blocking controls 
and which belonged to the Rumanian Government and its nationals, 
other than natural persons, amounting in value to $22,026,370. 

(b) A sum of $2,500,000 which shall be paid by the Government of the 
Rumanian People’s Republic to the Government of the United States 
of America in five installments, each of which shall be in the amount 
of $500,000. The first installment shall be paid on July 1, 1960. 
The four remaining installments shall be paid on July 1, 1961, 
July 1, 1962, July 1, 1963, and July 1, 1964, respectively. 


ARTICLE IV 


As from the date of this Agreement, the Government of the United 
States of America will not pursue or present to the Government of the 
Rumanian People’s Republic claims falling within the categories set forth 
in paragraph 1 of Article I of this Agreement, without regard to whether 
the claimants qualify under paragraph 2 of Article I and Article II of this 
Agreement, or claims predicated upon obligations expressed in other than 
currency of the United States of America arising out of contractual or 
other rights acquired and payable prior to the date of this Agreement. 


ARTICLE V 


The distribution of the lump sum referred to in paragraph 1 of Article 
I of this Agreement falls within the exclusive competence of the Govern- 
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ment of the United States of America in accordance with its legislation, 
without any responsibility arising for the Government of the Rumanian 
People’s Republic therefrom. 


ARTICLE VI 


The Government of the United States of America will release within 
30 days of the date of this Agreement its blocking controls over all Ru- 
manian property in the United States of America. 


ArtIcLE VII 


The present Agreement shall come into force upon the date of signature. 


Done at Washington on March 30, 1960, in duplicate, in the English and 
Rumanian languages, both texts being equally authentic. 


For the Government of the United States of America 


/s/ 


Foy D. KoHLerR 


For the Government of the Rumanian People’s Republic 
S/ 
Rapu MAaNnescu 


EXCHANGE OF NOTES 


Delegation of the Washington 
United States of America March 30, 1960 
Excellency : 


I have the honor to refer to the provisions of paragraph (a) of Article 
III of the Agreement signed on this date. In connection with the discus- 
sions that have taken place concerning this Article, I wish to inform you 
that the Government of the United States of America will inform the 
Government of the Rumanian People’s Republic of the final figure repre- 
senting the value of the proceeds resulting from the liquidation of assets 
in the United States of America which were subject to wartime blocking 
controls and which belonged to the Rumanian Government and its nationals, 
other than natural persons, when this is determined by the appropriate 
United States agencies. It is understood that any possible differences 
between the figure set out in paragraph (a) of Article III and the final 
figure furnished by the United States Government will not give rise to or 
affect any rights or obligations between the two Governments. 

I shall appreciate receiving Your Excellency’s confirmation of the above 
understanding. 

Accept, Excellency, the assurances of my highest consideration. 

Foy D. KoHLer 


His Excellency Chairman 


Radu Manescu, 
Chairman, Delegation of the Rumanian People’s Republic. 


1960 | OFFICIAL DOCUMENTS 74 


Delegation of the Washington 
Rumanian People’s Republic March 30, 1960 
Excellency : 


I have the honor to acknowledge receipt of your letter of this date which 


reads as follows: 


‘*T have the honor to refer to the provisions of paragraph (a) of Article 
III of the Agreement signed on this date. In connection with the dis- 
cussions that have taken place concerning this Article, I wish to inform 
you that the Government of the United States of America will inform 
the Government of the Rumanian People’s Republic of the final figure 
representing the value of the proceeds resulting from the liquidation of 
assets in the United States of America which were subject to wartime 
blocking controls and which belonged to the Rumanian Government and 
its nationals, other than natural persons, when this is determined by the 
appropriate United States agencies. It is understood that any possible 
difference between the figure set out in paragraph (a) of Article III 
and the final figure furnished by the United States Government will not 
give rise to or affect any rights or obligations between the two Govern- 
ments. 

‘*] shall appreciate receiving Your Excellency’s confirmation of the 
above understanding. 

‘* Accept, Excellency, the assurances of my highest consideration”’ 


I have the honor to confirm that I fully agree with the understanding 
expressed above. 
Accept, Excellency, the assurances of my highest consideration. 


/s/ 
Rapu MANnescvu 
Chairman 
His Excellency 
Foy D. Kohler 
Chairman, Delegation of the United States of America. 
Delegation of the Washington 
Rumanian People’s Republic March 30, 1960 


Excellency : 

[ have the honor to refer to the recent discussions between representa- 
tives of the Government of the Rumanian People’s Republic and the Gov- 
ernment of the United States of America regarding the restriction con- 
tained in the regulation of the Government of the United States of 
America known as Treasury Department Circular 655 concerning the 
transfer of money from United States public funds to payees in Rumania. 
In this connection I wish to inform you that: 


(a) The Government of the Rumanian People’s Republic places no 
obstacles or limitations preventing recipients of allowances, social 
security payments, military pension or other payments by the 


‘ 
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United States authorities, from holding checks for such pay- 
ments in accordance with existing regulations of the Rumanian 
People’s Republic and from converting them at the most favorable 
prevailing rate for remittance to private persons, at present 6 
lei to the dollar plus 6 lei representing an exchange premium 
of 100%. 

(b) The Government of the Rumanian People’s Republic places no 
obstacles in the way of beneficiaries in Rumania who may have 
various claims against United States remitting agencies (such 
as the Social Security Administration, the Veterans Administra- 
tion, and any other agencies concerned) furnishing such agencies 
such information and documentation as may be required by 
United States law in connection with these claims and com- 
municating directly or indirectly with respect to these matters 
with the American authorities concerned. 


In accordance with the understanding we have reached, I will appreci- 
ate receiving your confirmation that the Government of the United States 
of America, taking into account the above assurances, agrees to remove 
the restrictions contained in Treasury Department Circular 655. 

Accept, Excellency, the assurances of my highest consideration 


Rapu MANEscU 


Chairman 
His Excellency 
Foy D. Kohler 
Chairman, Delegation of the United States of America. 
Delegation of the Washington 
United States of America Mareh 30, 1960 


Excellency : 
I have the honor to acknowledge receipt of your letter of this date 
which reads as follows: 


‘*T have the honor to refer to the recent discussions between repre- 
sentatives of the Government of the Rumanian People’s Republie and 
the Government of the United States of America regarding the restric- 
tion contained in the regulation of the Government of the United States 
of America known as Treasury Department Cireular 655 concerning the 
transfer of money from United States public funds to payees in Rumania. 

**In this connection I wish to inform you that: 


(a) The Government of the Rumanian People’s Republic places 
no obstacles or limitations preventing recipients of allow- 
ances, social security payments, military pension and other 
payments by the United States authorities, from holding 
checks for such payments in accordance with existing regula- 
tions of the Rumanian People’s Republic and from convert- 
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ing them at the most favorable prevailing rate for remittances 
to private persons, at present 6 lei to the dollar plus 6 lei 
representing an exchange premium of 100%. 

(b) The Government of the Rumanian People’s Republie places 
no obstacles in the way of beneficiaries in Rumania who may 
have various claims against United States remitting agencies 
(such as the Social Security Administration, the Veterans 
Administration, and any other agencies concerned) furnish- 
ing such agencies such information and documentation as 
may be required by United States law in connection with 
these claims and communicating directly or indirectly with 
respect to these matters with the American authorities con- 
cerned. 


‘*In accordance with the understanding we have reached, I will ap- 
preciate receiving your confirmation that the Government of the United 
States of America, taking into account the above assurances, agrees 
to remove the restrictions contained in Treasury Department Circular 


655. 


‘*Aecept, Excellency, the assurances of my highest consideration.’’ 


I hereby confirm that, in view of the assurances contained in your letter, 
the Government of the United States of America will amend Circular No. 
655 issued by the Secretary of the Treasury of the United States of 
America, so as to remove the restriction on the transfer of money from 
United States public funds to payees in Rumania. 

Accept, Excellency, the assurances of my highest consideration. 

/s/ Foy D. KowLer 
Chairman 
His Excellency 

Radu Maneseu, 

Chairman, Delegation of the Rumanian People’s Republic. 


Delegation of the Washington 
United States of America March 30, 1960 
Excellency : 


I have the honor to refer to the Agreement signed today between the 
Governments of the United States of America and the Rumanian People’s 
Republic relating to financial questions between our countries. 

The Government of the United States of America has taken note of 
your proposal to inelude within this Agreement the dollar bond obligations 
issued or guaranteed by the Rumanian State, owned by American nationals 
and payable in the United States of America. 

The Government of the United States of America has not been in a 
position to agree to your proposal, inter alia, since it follows the practice 
of leaving such matters for negotiation between the debtor government 
and the bondholders or their representatives. 
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It is my understanding that the Government of the Rumanian People’s 
Republic, by putting forward the proposal mentioned above, has taken 
note of the outstanding Rumanian dollar bond obligations, and it expresses 
its intention to settle these obligations with the bondholders or their 


representatives. 


At the same time, I wish to confirm that the Government of the United 
States of America considers the question of the dollar bond obligations 
to be separate and distinct from and without effect on the other matters 


within the scope of the Agreement signed today. 


I shall appreciate receiving your Excellency’s confirmation of the above 


understanding. 
Accept, Excellency, the assurances of my highest consideration. 
s/ Foy D. 
Chairman 
His Excellency 
Radu Manescu, 
Chairman, Delegation of the Rumanian People’s Republic. 


Delegation of the Washington 
Rumanian People’s Republic March 30, 1960 
Excellency : 


| have the honor to acknowledge receipt of your letter of this date 
which reads as follows: 


‘*] have the honor to refer to the Agreement signed today between 
the Governments of the United States of America and the Rumanian 
People’s Republic relating to financial questions between our countries. 

‘“*The Government of the United States of America has taken note 
of your proposal to include within this Agreement the dollar bond 
obligations issued or guaranteed by the Rumanian State, owned by 
American nationals and payable in the United States of America. 

‘‘The Government of the United States of America has not been in 
a position to agree to your proposal, inter alia, since it follows the prac- 
tice of leaving such matters for negotiation between the debtor govern- 
ment and the bondholders or their representatives. 

“‘It is my understanding that the Government of the Rumanian 
People’s Republic, by putting forward the proposal mentioned above, 
has taken note of the outstanding Rumanian dollar bond obligations, 
and it expresses its intention to settle these obligations with the bond- 
holders or their representatives. 

‘‘At the same time, I wish to confirm that the Government of the 
United States of America considers the question of the dollar bond obli- 
gations to be separate and distinct from and without effect on the other 
matters within the scope of the Agreement signed today. 

‘*T shall appreciate receiving your Excellency’s confirmation of the 
above understanding. 

‘Accept, Excellency, the assurances of my highest consideration.” 


— 
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I have the honor to confirm that I fully agree with the understanding 
expressed above. 
Accept, Excellency, the assurances of my highest consideration. 


s/ 
Rapu MANEscu 
Chairman 


His Excellency 
Foy D. Kohler, 
Chairman, Delegation of the United States of America. 


